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Court of Appeals of the District of Columbia 


Xo. 501(5. 


Chichester Chemical Co. ct al., Appellalnts, 


vs. 


United States of America. 


a 


| 

Supreme Court of the District of Columbia. 

I 

District Xo. 1403. 

I 

| 

United States of America, Libelant,! 


vs. 


i 

Fori: Dozen Packages. More or Less, of “Chi-('iies-Tees. 
Diamond Brand, Xew Style Pills, ” j 

and ! 

! 

District Xo. 1404. . ! 

! 

i 

United States of America, Libelant, j 

vs. ! 

Ten Dozen Packages, More or Less, of ”Chi-(j 
Diamond Brand Xew Style Pills.” 

United States of America, ! 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the 
District of Columbia, at the city of Washington, iik said Dis¬ 
trict, at the times hereinafter mentioned, the j following 
papers were filed and proceedings had in the above- 
entitled cause, to wit: 

1—5016a 


Ties-Ters, 



CHICIIESTEK CHEMICAL CO. ET AL. VS. 


1 Libel. 

Filed August 20. 1920. 

In the Supreme (’Purl of the District ol‘ Columbia holding 

a District Court. 

District Xo. 140.'). 

Exited States of America. Libelant, 


Knri: Dozen Fa* saoes. M< a:;. * a: I .i->s 
1) IA A i < > N" 1 > I >K A X I *. Xl U Sr A 1 


. <>!•• “(’ill-CUE 

k Fills.** 


To the Honorable Justice of the Supreme Court of the Dis¬ 
trict of Columbia, Tiding a District Court: 

The libel of the Flilted Stales of America, by John E. 
Laskey, its attorney in and for the District of Columbia, 
who in this cause prosecutes in its behalf, respectfully 
represents as follows: 


This libel is tiled by the Failed States of America in its 
own right, and prajy> the >eizure for condemnation of cer¬ 
tain drugs as hereinafter particularly described, in accord- 
anee with the act of Congress in such case made and pro¬ 
vided, approved June thirtieth. A. I). 190(5, known as the 
food and drugs act. as amended by the act of Congress 
approved August twenty-third, A. 1). 1912. 


Your libelant represents to the court that at the city of 
'Washington, in tin; District of Columbia, and within the 
jurisdiction of this honorable court, are certain drugs of 
the particular description following, that is to say: Two 
dozen small size packages and two dozen large size pack¬ 
ages, more or less ; of ** Chi-Ches-Ters, Diamond Brand, 
Xew Style Fills.** each of said Fackages being labeled in 
part as follows: 
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“Chi-Ches-Ters, Diamond Brand, Xew Style Pills”; 
each of said packages containing a certain bopklet; all of 
the said packages of “Chi-Ches-Ters, Diamond 'Brand, Xew 
Style Pills” having been shipped from Philadelphia, in 
the State of Pennsylvania, by the Chichester Chemical Com- 
panv, on or about the ninth dav of Julv, A. D. 11919, to the 
Peoples Drug Stores, in the city of Washington, District 
of Columbia, via the Baltimore and Ohio Railroad, and 
all of said packages are now in the possessionj of the said 
Peoples Drug Stores, at their premises Xumbei* 1422 First 
Street northeast, in the said city of Washington, District 
of Columbia. [ 

hi. i 

Your libelant further re])resents to the court tliat the said 
four dozen packages, more or less, of “Chij-Ches-Ters, 

Diamond Brand, Xew Si vie Pills," and each of them, are 

% ! 7 

illegallv held within the jurisdiction of jthis honor- 
2 able court, and are liable to condemnation and con- 
fiscable as provided by the said act of Cjongress, as 
amended, for the reasons following: 

In that the said drug is misbranded within tlie meaning 
and intent and in violation of the said act of Congress, as 
amended, and of section eight thereof, paragraph three, 
under “drugs,” in that each and every package thereof 
contains a booklet containing the following statements, 
among others: j 

“Relief for ladies—a— remedy for functional derange¬ 
ments of the female organism—for amenorrhea—j-dysmenor- 
rliea," which statement so contained in said booklets are 
false and fraudulent in this, that they are statemjents of the 
curative and therapeutic effect of the said drug land of the 
ingredients and substances contained therein, which state¬ 
ments are false and fraudulent for the reason th|at the said 

drug contains no ingredients or combination of ingredients 

*■ . v ■ 1 

in sufficient quantity and strength capable of producing the 
therapeutic effect claimed for it in said statements. 

i 

IV. | 

I 

Your libelant further represents that all the above mat¬ 
ters are true; that the said four dozen package^, more or 
less, of “Chi-Ches-Ters, Diamond Brand, Xew Style Pills,” 
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and each ol' them. are now within the jurisdiction of this 
honorable court, as aforesaid, having been transported in 
interstate commerce as aforesaid, and now remain, in the 
possession of the >aid Peoples Drug Stores, at their prem¬ 
ises at Number 14-2 First Street northeast, in the city of 
Washington, District of Columbia. 

V. 

Wherefore, in consideration of tin* premises, your libelant 
prays: 

1. That the said four dozen packages, more or less, of 
** Chi-Ches-Ters. Diamond Fraud. New Style Dills.” be pro¬ 
ceeded against agd seized for condemnation, in accordance 
with the provisions of section ten of the said act of Con¬ 
gress approved dune thirteenth, A. I). 190(3, and to this 
end that this honorable court may order to issue a war¬ 
rant of arrest in due form of law, and proper notice given 
to all parties claiming any interest therein, according to 
the course of this honorable court in cases of admiralty 
jurisdiction, so far as may be applicable to this case. 

2. That by proper order this honorable court may ad¬ 
judge and decreej that the >aid four dozen packages, more 
or less, of said ** Chi-Ches-Ters, Diamond Brand, New 

. .d.-.' .i,' aWre.-aid misbranded, be condemned at 

tile suit ot th:> li <clni!S. according to the provisions of the 
said act of Congress approved dune thirtieth, A. D. 190G, 
and that the same may Ik* disposed of by destruction in such 
manner as the court may provide. 

3. That this honorable court may pass all such orders, 

decrees, and judgments as mav be necessarv, and mav grant 
• > * • • » ». 

your libelant a decree for the costs of this proceeding 
against the owners and holders of the articles so condemned 
and destroyed, should the said costs not be otherwise paid. 

4. And that your libelant may have such other and fur¬ 
ther relief as the nature of the case may require. 

JOIIX F. LASKEY, 

1 7 

Attunu if for the United States in 

and for the District of Columbia. 


3 Distiuct of Columbia. : 

I, John E. Lasjcey. being iirst duly sworn, on oath do 
depose and say that 1 am the attorney of the United States 
in and for the District of Columbia: that I have read the 
foregoing libel by me subscribed and know the contents 
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i 

thereof: that the matters and things therein j stated as of 
my own knowledge are true, and those stated as upon in¬ 
formation and belief I believe to be true. j 

JOHN E. jLASKEY. 

i 

i 

i 

Subscribed and sworn to before me this j-Oth day ot 
August, A. I). 1920. 

MORGAN II. BEA|CH, 

Clerk. 

By FRED. 0. O’CONNELL, 

Asst. Clerk. 


h mi of Justice Siddons. 

i 

Let the warrant issue herein as prayed, returnable on 
Friday, September 10, A. 1). 1920, at ten o'clock a. m. 

F. L. Sll)lj>OXS, 

j Justice. 


Warrant of Arrest. 
Issued August 20, 1920. 


* i 


The President of the United States | 

To the Marshal for said District, Greeting: 

' i 

For the reasons stated in the libel herein, tiled on the 20" 
day of August, 1920, by the United States of America, you 
are hereby commanded to arrest the said four! dozen pack¬ 
ages, more or less, of “( Oii-Ches-Ters, Diamond Brand, 
New Style Pills." in the no<ses ion •■»vd ‘r-.dv o 4 * rv n 
the premises of Peoples Drug Jviorc . Ui prex-A^eo 
First Street Northeast, city of Washington,! District of 
Uolumbia, or wherever found within the District of Colum¬ 
bia, and detain the same until further order c|>f the court; 
and to warn all persons having any claim or interest therein 
to be and appear before said court on the 10th! day of Sep¬ 
tember, 1920, at 10 a. m., to answer said libel j and that in 
case of failure to appear the court will proceed o determine 
the cause, and to make such order therein as to it shall 
seem right. 
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"Witness, the Honorable Walter T. McCoy, Chief Justice 
of said court, the 20 dav of August, A. D. 1920. 

[seal.] ‘ MORGAN IT. BEACH, 

Clerk. 

Bv FRED. C. O’CONNELL, 

Assistant Clerk. 

JOHN E. LASKEY, 

United States Attorney. 

Marshal's Return. 

August 21, 1920. Pursuant to the within warrant, seized 
and took into custody G7 pkgs. Chi-Ches-Ters Dia- 
4 mond Brand New Style Pills: served copy of the 
notice on Peoples Drug Store by personal service on 
John (i. Bell, manager of warehouse: posted copy of notice 
on courthouse door and on goods seized. 

MAURICE SPLAIN, 

U. S. Marshal. 


Aw end went to Libel. 
Filed October 18, 1920. 


Now comes the United States of America, libelant herein, 
by John E. Laskey, Esquire, its attorney in and for the 
District of Columbia, and, by leave of the court first had 
and obtained, herein* amends the libel hereinbefore filed in 
the above-entitled cause, by striking from paragraph 111 
of said libel the words “in suflicient quantity and strength," 
leaving said paragraph III as follows: 

“III. 

“Your libelant further represents to the court that the 
said four dozen packages, more or less, of ‘Chi-Ches-Ters, 
Diamond Brand, New St vie Pills," and each of them, are 
illegally held within the .jurisdiction of this honorable court, 
and are liable to condemnation and confiscable as provided 
by the said act of Congress, as amended, for the reasons 
following: 


rxrm> status ok amkimoa. 
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‘‘In that the said drug is misbranded within] the meaning 
and intent and in violation ot* tin* said act of Congress, as 
amended, and of section eight thereof, paragraph three, 
under ‘drugs,' in that each and every packagej thereof con¬ 
tains a booklet containing the following staterjients, among 
<>t hors: 

“ ‘Relief for ladies -a- romodv for functional derange- 

. j o 

ments of the female organism for amenorrhea—(lvsmen- 
orrhea,' “which statements so contained in said booklets 
an* false and fraudulent in this, tha 1 thev ark* statements 

i 

of the curative and therapeutic effect of the sjjiid drug and 
of the ingredients and substances contained therein, which 
statements are false and fraudulent for tin* reason that the 
said drug contains no ingredients or combination of in- 
gredients capable of producing the thi*rapeu1ic effect 
claimed for it in said statements." 

JOHN F. LASKFY, 

At tonic// of the I'm tot States in 
amt fur the District of Columbia. 

i 

Amcutimeat to lMod. 

, t 

! 

Filed November l2S, 19:21. 


Xow comes the l nited States of America, libjelant herein, 
by Peyton (Jordon, Fsquire, its attorney in and for tlu* Dis¬ 
trict of Columbia, and, by leave of the court lirst had and 
obtained, lierebv amends the libel heretofore filed and 

► . • . i 

o amended in the above-ent it led cause, hy|striking out 
the whole of paragraph 1 i l thereof, as ajnended, and 
inserting in lieu thereof tlu* following: 


“III 


‘‘Your libelant further represents to the eojurt that the 

said four dozen packages, more or less, of ‘Chi-Ches-Ters, 

Diamond Brand, Xew Stvle Pills.' and each df them, are 
• • • * 

illegally held within tlu* jurisdiction of tliip honorable 
court, and are liable to condemnation and confiscable as 
provided by the said act of Congress, as amenjded, for the 
reasons following: 
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‘‘In that tlie said drug is misbranded within the mean¬ 
ing and intent and in violation of tlie said act of Congress, 
as amended, and of section eight thereof, paragraph three, 
under ‘drugs/ in that each and (‘very package thereof con¬ 
tains a booklet containing the following statements, among 
others: 

“ ‘Relief for Ladies. * * * Worth proved * 

Reliable. Effective a standard, reliable remedv 

for functional derangements of the female organism. ' * # 
a standard and reliable remedy * ’ ‘ for Amenorrhoea 

(Suppression of the menses, due to colds, ill-health and 
other morbid causes). * For Rysmenorrhoea (Pain¬ 
ful or scanty menstruation) The intensity of suffering 
varies. In some]. the pain is moderate, continuing only a 
few hours, or it may be agonizing as to cause fainting, and 
undermine the patient’s health. In all such cases, we 
earnestly recommend that a regular course of treatment 
with Chi-ches-ters Diamond Fraud Pills be taken at each 
period for three .or four months, when our remedy will be 
found to give lasting benefit and genuine relief 
To prevent difficult, painful, over-profuse and other morbid 
menstrual conditions, and to keep this important function 
normal, take one pill three times daily for a few days be¬ 
fore the expected,re-appearance of the menstrual flow. Our 
Diamond Brand Pills can confidently be depended upon 
*‘ 4 Worth any money to suffering females. 

Xo lady should think of being without this valuable remedy, 
and avoid long suffering. " * * Can not be surpassed 

For seven* pain they can not be surpassed for 
relief given * * ' they are truly wonderful 

‘‘which said statements so contained in said booklet are 
statements regarding the curative and therapeutic effect 
of the said drug and of the ingredients and substances con¬ 
tained therein, and which said statements are false and 
fraudulent in that the said drug contains no ingredients or 
combination of ingredients capable* of producing tin* thera¬ 
peutic effect claimed for it in said statements, and in that 
said statements wen* applied to said drug by means of said 
booklet, by the aforesaid Chichester Chemical Company, 
knowingly and in reckless and wanton disregard of their 
truth or falsitv. so as to represent falselv and fraudulentlv 
to purchasers thereof, and create in the minds of pur¬ 
chasers thereof the impression and belief, that the said 
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drug was in whole or in part composed of, Or contained, 
ingredients or medicinal agents effective, ijmong other 
things, as a relief for ladies, as a remedv for functional de- 

. • i 

rangements of the female organism, for ameiiorrlioea and 
dysmenorrhoea and to prevent difficult, painfjul, over-pro¬ 
fuse and other morbid menstrual conditions, when 
(i in truth and in fact said drum; was not] in whole or 
in part composed of, and did not contain!, ingredients 
or medicinal agents effective, among other things, as a re¬ 
lief for ladies, or as a remedy for functional derangements 
of tin* female organism, or for amenorrhoea! or dvsmen- 
orrhoea or to prevent difficult, painful, over-profuse or 
other morbid menstrual conditions." 

PRYTOX GORDOX, 

Affornei/ of the T’vital Stqtrs in 

and for fhr District of j Columbia. 

Fiat of Justice JJoehlinp. 

Let tin* libel herein be amended as praved. ! 

A. A. HOEHilNG. 


Justice . 


Answer to Amended Libel. 


Filed November 28, 1921. 


Now comes the ('hichester Chemical Company, a party in 
interest in tin* above-eul it led cause, as proprietor and ven¬ 
dor of what is known as **('hi-ches-ters Diamond Brand 

Xew St vie Fills," bv its attornevs, Henrv KJ Davis and 
• . • * * i 

Charles II. Mernllat, and for answer to the aijiended libel 
tiled herein states: j 

1. That it denies that the said four dozen pacjkages, more 
or les>. of < 'hiehester Diamond Brand Fills, ajiy or all of 
them, are illegally held within the jurisdiction |>f the court 
and are liable to condemnation and confiscation under the 
statutes in such case made and provided. 

2. 'That it denies that the said drug is misbranded under 
the statutes in such case made and provided and that the 
said drug violates any act or acts of Congress. I 

3. That it denies that the statements quoted iij paragraph 
ITT of said amended libel are false and fraudulent and it 
denies that the said drug contains no ingredients or com- 
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bination of ine'redients capable o' producing tlu* effects 
claimed tor said druc and demands >trict proof of the al¬ 
legations contained in said packages. 

L I hat it denies that the* statements contained in said 
booklet wen*, or are knowingly, recklessly or wantonly un- 
true and demands strict proot ot said allegation. Tliat it 
states that said action was brought without any hearintr 
afforded tin* ( hi,chester Chemical Company as provided in 
the statutes in such cases made* and provided. That it 
states that tin* Department of tin* Agriculture attempted 
a chemical analysis of the ingredients contained in said 
pills and made aii erroneou> analysis thereof and reported 
through its Bureau of Chemistry tliat said pills contained 
oidy two ingredients. wher<*as in truth and in fact the said 
pills contained four ingredients, the chief of which in¬ 
gredients was not ascertained by the said Bureau of 
t hemi>t ry of tin* Department of Agriculture upon an 
analysis ot tin* said pills and that said erroneous analvsis 
is the basis upon which this action was brought and is used 
to be maintained by tin* libelants. 

HEXRY E. DAVIS, 

C. II. M KRILL AT, 

Aftnn ,, //> for ( 7 )i eh (si i r ('hrittn til Co)t) pen///. 

. 1 /r nmrand mt/. 

February 7, DCA ( onsolidated with 1404 for trial. 

i Libel. 

Tiled August L >! ». lbJO. 

In tin* Supreme { oiirt ot tin.* District of Columbia iioldin°‘ 

a District Court. 

District Xo. 1404. 

I xi ted States of America, Libelant, 

vs. 

Lex I)( y/.v .x Backaols. Moke ok Less, of “Ciii-( iies-Tkks 
Diamond I’uaxd Xf.w Style Dills." 

To the Honorable Justice of the Supreme Court of the Dis¬ 
trict of Columbia, holding a District Court: 

The libel of the Tinted States of America, by John K. 
Laskey, its attorney in and for the District of Columbia, 
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who in this cause prosecutes in its behalf, respectfully rep¬ 
resents as follows: 

i. ! 

i 

] 

This libel is filed by tlie I'nited States of America in its 
own right, and prays the seizure for condemnation of cer¬ 
tain drugs as hereinafter particularly described, in accord¬ 
ance with the act of Congress in such case made and pro¬ 
vided, approved dune thirtieth. A. D. 190(1, kijiown as the 
food and drugs act, as amended by the act of (jongress ap¬ 
proved August twenty-third, A. 1). 1912. 

n. | 

Your libelant represents to the court that atj the city of 
Washington in the District of Columbia, and] within the 
jurisdiction of this honorable court, are certain (Irugs of the 
particular description following, that is to say:j Two dozen 
small size packages and eight dozen large sizle packages, 
more or less, of “ Chi-Ches-Ters, Diamond Ij>rand, Xew 
Style 1 *i 11 s.*' each of said packages being labeled in part 
as follows: 

“Chi-Ches-Ters. Diamond Brand, Xew Style Dills”; each 
of said packages containing a certain booklet: all of the 
said packages of “(1ii-(’hes-Ters, Diamond Brand, Xew 
Style Dills," having been shipped from Dhikjdelphia, in 
the State <>f IViinsN ivania, bv the (Tidlesteir Chemical 
(’ompany, on or about the sixteenth day of dune,j A. 1). 1920, 
to the Washington Wholesale Drug Kxchange, ii[ the city of 
Washington, District of Columbia, via the Dcjumsylvania 
Dailroad, and all of said packages arc now in tluj possession 
of the said Washington Wholesale Drug Exchange, at its 
premises Xumber 4b9 C Street northwest, in tile said city 
of Washington, District of Columbia. 
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III. 


Your libelant further represents to the court that the said 
ten dozen packages, more or less, of “(Iii-Ches-Ters, Dia¬ 
mond Brand, Xew Style Dills,", and each of them, are 
illegally held within the jurisdiction of this honorable court, 
and are liable to condemnation and confiscable as provided 
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bv the said act, of Congress, as amended, for the reasons 
« 

following: 

In that the said dnm is misbranded within the moaning 
and intent and in violation of tlie said art ot (donirress, as 
amended, and of section ei.irht thereof. paragraph three, 
under “drills,7 in that each and every package thereof 
contains a booklet containing the tollowinu’ statements, 
amoiur others: 

“Relief for ladies-a-remedy for functional de- 

ranirements of the female oruani-m-for amenorrhea 

-dvsmcnorrhea." which statements so contained in said 

booklets are false and fraudulent in this, that they are 
statements of the curative and therapeutic etteet ot the said 
dnur and of the ingredients and substances contained 
therein, which statements are false and fraudulent for the 
reason that the said druu 1 contains no ingredients or com¬ 
bination of inirredients capable of producin'; tin* therapeutic 
effect claimed for it in said statements. 


Your libelant further represents that all the above mat¬ 
ters are true: that the said ten dozen packages, more or 
less, of *‘(’hi-('hes-Ters. Riamond Rrand, New Style Rills,** 
and each of them, art* now within tin* jurisdiction of this 
honorable court.-as aforesaid, having been transported in 
interstate commerce as aforesaid, and now remain in tin* 
possession of the said Washington Wholesale 1 ham' hx- 
chan.^e. at it" premise." at Number 4.VJ < Street northwest, 
in tin* city ot \\ a."hinu'tou, ihstrict ol ( oluntbia. 

W’herefore. in consideration ol the premises, your libelant 
prays: 

1. That tin* said ten dozen pa *ka^'e>, more or less, of 
“(dhi-Oies-Ters, I >iamond Krand, New Style Rills." be pro¬ 
ceeded against a fid seized for condemnation, in accordance 
with the provisions oi section ten ot the said ad ot (Ou- 
*;ress approx ed June thirtieth. A. 1 >. 1!MM>, and to this end 
that this honorable* court max order to issue a xvarrant of 
arrest in due form of law, and proper notice uix'en to all 
parties claiming any interest therein, according to the 
course of this honorable court in cases of admiralty juris¬ 
diction, so far as may be applicable to this case. 


I 
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I 

2. That by proper order this honorable conft may ad¬ 
judge and decree that the said ten dozen packages, more 
or less, of said * * Chi-Ches-Ters, diamond Brand; New Style 
rills,** so as aforesaid misbranded, be eondenlned at the 
sail of this libelant, according to the provisionsiof the said 
act of Congress approved June thirtieth, A. Dj. 190(5. and 
that the same may be disposed of by destruction in such 
manner as the court may provide. 

J. That this honorable court may pass all spell orders, 
decrees, and judgments as may be necessary, andj may grant 
your libelant a decree for the costs of this proceeding 
against the owners and holders of the articles so con- 

, i 

demned and destroyed, should the said costs ndt be other¬ 
wise paid. 

4. And that your libelant may have suclji other and 
further relief as the nature of tin* case mjav require. 

JOHN E. CASK MV, ‘ 

Attorney of the L'uited Si 
hi ond tor the District ot C 


9 


Distkut of Columbia, ss : 


cites 

of mnbia. 


I, John E. Laskey, being lirst duly sworn, on oath do de¬ 
pose and say that 1 am the attorney of the Lifted States 
in and for the District of Columbia; that 1 have read the 
foregoing libel by me subscribed and know tip* contents 
thereof: that the matters and things therein stjated as of 
my own knowledge are true, and those stated as upon in¬ 
formation and belief I believe to be true. 

JOHN E. LASKEY. 

| 

Subscribed and sworn to before me this 20|th day of 
August, A. 1). 19*20. | 

MORGAN H. JBEACl|l, 

j Clerk. 

By FRED. C. O'CONNELL, 

As^t. Clerk. 

Fiat of Justice Siddous. 


Let the warrant issue herein as prayed, returnable on 
Friday, September 10, 1920, at 10 o’clock a. m. 


kr. 


F. L. SIDDOINS, 


Justice. 
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Warrant of Arrest. 

Issued August 20, 1920. 


The President of tie* l nited States t<> the Marshal tor said 
District, (Ireeling: 

For tlie reasons stated in the libel, herein tiled on tile li0" 
dav of August, 1920, hv the United States of America, von 

• * 77 % • 

are herehv commanded to arrest tlu* said ten dozen pack- 
ages, more or less, of “Chi-Ches-Ters, Diamond Brand. 
New Style Pills,*' in the possession and custody of. or on 
tlie premises of Washington Wholesale Drug Kxrhan.no, at 
premises No. 439 (’ Street Northwest, City of Washington, 
District of Columbia, or wherever found within the District 
of Columbia and detain the same until further order of 
the court: and to warn all persons having any claim or in¬ 
terest therein to be and appear before said court on the 
10th day of September, 1920, at 10 a. m.. to answer said 
libel: and that in case of failure to appear the court will 
proceed to determine the cause and to make such order 
therein as to it shall seem right. 

Witness the honorable Walter I. McCoy, Chief Justice of 
said court, the 20 day of August. A. 1). 1920. 

[seal ] * MORGAN II. BEACH, 

Clerk. 

By FRED. C. O'CONNELL. 

Assistant Clerk. 

JOHN E. LASKEY, 

United States At tor net). 

10 Marshal's Return, 

August 21, 1920. Pursuant to the within warrant seized 
and took into custody 9W doz. packages of Chi-Ches-Ters 
Diamond Brand New Style Pills: served copy of the within 
notice on the Washington Wholesale Druggist Exchange 

v - CC’ c? 

by personal service on Yincenton A. Burghur, assistant 
manager: posted copy of said notice at courthouse door and 
on goods seized. 

MAURICE SPLAIX, 

U. S. Marshal. 
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\mendment t<> Libel. 


Filed November 28, 1921. 


Now comes llie United Stales of America, libelant herein, 

i # 7 

by Peyton (Jordon. Hsquire. its attorney in ajnd for the 
District of Columbia. and, by leave of the comft first had 
and obtained. hereby amends the libel heretofore tiled in 
the above-entitled cause, by striking out the whcle of para¬ 
graph III thereof, and inserting in lien therepf the fol¬ 
lowing: 

v. * 

“III. 

“Vour libelant further represents to tin* coujrt that the 
said ten dozen packages, more or less, of *( 1ii-j(’hes-Ters, 
Diamond Brand. New Style Pills,* and each of! them, are 
illegally held within the jurisdiction of this honorable court, 
and are liable to condemnation and confiscable ajs provided 
by the said act of Congress, as amended, for the reasons 
following: 

“In that the said drum is misbranded within j the mean- 

v . ! 

ing and intent and in violation of tin* said act ofj Congress, 
as amended, and of section eight thereof, paragraph three, 
under ‘drugs,’ in that each and every package thereof con¬ 
tains a booklet containing the following statemeijits, among 
others: 

“‘Relief for Ladies. " Worth prove(jl * * * 

Reliable. Mfleet ive * ’ ' a standard, reliable remedv 

V 

for functional derangements of the female !organism. 

a standard and reliable remedy ' j‘ for 
Amenorrhea (Suppression of the menses, due to! colds, ill- 
iiealth and other morbid causes) * * ' jFor Dvs- 
menorrhoea (Painful or scanty menstruation) The inten¬ 
sity of suffering varies. In some, the pain is |moderate, 
continuing only a few hours, or it may be so agbnizing as 
to cause fainting, and undermine the patient's health. In 
all such cases, we earnestlv recommend that a regular 


course of treatment with Chi-Ches-Ters Diamoj 


nd Brand 
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Pills Ik* taken at each period for a few days before the ex¬ 
pected reappearance of the men- — lasting benefit and 
genuine relief ' ’ * To prevent difficult, painful, over- 

profuse and other morbid menstrual renditions, and to 
keep this important function normal, take one pill three 
times daily for a few days before the expected re-appear¬ 
ance of the menstrual flow. Our Diamond Grand Pills can 

confidently be depended upon 

11 “ ‘Worth anv monev to suffering females. 

• • 

No lady should think of being without ibis valuable 
remedy, and avoid long suffering. ' ' ('annot hi* sur¬ 
passed * * * For severe pain they cannot Ik* surpassed 

for relief given * ' ’ they arc truly wonderful 

“which said statements so contained in said booklet are 
statements regarding tin* curative and therapeutic effect 
of the said drug and of the ingredients and substances con¬ 
tained therein, and which said statements are false and 
fraudulent in that the said drug contains no ingredients or 
combination of ingredients capable of producing tin* thera¬ 
peutic effect claimed for it in said statements, and in that 
said statements were applied to said drug by means of said 
booklet, by tin* aforesaid Chichester Chemical Company, 
knowingly and in reckless and wanton disregard of their 
truth or falsity, so as to represent falsely and fraudulently 
to purchasers thereof, and create in the minds of pur¬ 
chasers thereof the impression and belief, that the said 
drug was in whole or in part composed of. or contained, 
ingredients or medicinal agents effective, among other 
things, as a relief for ladies, as a remedy for functional de¬ 
rangements of the female organism, for amenorrhoea and 
dysmenorrhoea and to prevent difficult, painful, over-pro¬ 
fuse and other morbid menstrual conditions, when in truth 
and in fact said drug was not in whole or in part composed 
of, and did not contain, ingredients or medicinal agents 
effective, among other things, as a relief for ladies, or as 
a remedy for functional derangements of the female or¬ 
ganism, or for amenorrhoea or dysmenorrhoea or to pre¬ 
vent difficult, painful, over-profuse or other morbid men¬ 
strual conditions." 

PEYTON GORDON, 

, Attorney of the United States in 

and for the District of Columbia. 
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Fiat of Justice Iloehling. 

Let the libel herein be amended as praved. 

4 A. A. HOElirjlNU, 

J ust ice. 

■ 

Answer to Am noted Libel. 

i 

Filed November 28, 1921. 


Now comes the Chichester Chemical Compajiy, a party 
in interest in the above entitled cause as proprietor and 
vendor of what is known as “Chi-ches-ters Diamond Brand, 
New Stvle, Fills” bv its attorneys, Henry K.\ Davis and 
Charles It. Merillat, and for answer to the attended libel 
filed herein states: 

1. That it denies that the said ten dozen packages, more 
or less, of Chichesters Diamond Brand Fills, aijiy or all of 
them, are illegally held within the jurisdiction of the court 
and are liable to condemnation and confiscation under the 

statutes in such case made and provided.! 

12 2. That it denies that the said drug is jnisbranded 

under the statutes in such case made an|d provided 
and that the said drug violates any act or acts ojf Congress. 

2. That it denies that tin* statements (jiiotdd in para¬ 
graph III of said amended libel are false and j fraudulent 
and it denies that the said drug contains no ingredients or 
combination of ingredients capable of producing the effects 
claimed for said drug and demands strict prloof of the 
allegations contained in said paragraph. 

4. That it denies that the statements contained in said 
booklet were or are knowingly, recklessly or wantonly un¬ 
true and demands strict proof of said allegations. That it 
states that said action was brought without ahv hearing 

I % ^7 

afforded the Chichester Chemical Company as provided in 
the statutes in such case made and provided. Tlijat it states 
that the Department of the Agriculture attempted a chemi¬ 
cal anlysis of the ingredients contained in said pills and 
made an erroneous analysis thereof and reported jthrough its 

2—5016a 
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Bureau of < 'hcmis! ry Hint said dlls contained only two 
juirmhents, whereas in t rut h and in fact the said* pills 
contained tour iimreuients. tin* duet of which i nij'rod i cuts 
u, ’ ls n ° l nseertained by the.said bureau of ('heinistrv of 
tin* Department of Agriculture upon an analysis of the said 
pills and that said erroneous analysis is the basis upon 

which this action was brought and is sued to be maintained 
by tlie libelants. 

IIKXKY I-]. DAVIS. 

C. li. M KIM Id. AT, 

. I ffornn/s J ,,r Ihr ( '// n first rr ('//finical ( V 


^ M em nrand n in. 

February Id, 1 JCd. — \’erdict for Failed States of America, 

Libellant in Causes 140.*! 1404. 

Mot nm j nr a A nr Trial. 

I’ iIe< 1 Februa rv 1 s \ ;rjO. 


fV,m ‘‘ s 'Ik; dofondanl-lilioloo. liy its attorneys, and 
mows the ( 'will for a now l rial in tIn* above-entitled causes 
ami tor reasons theretor states; 

^ I hat the verdict is contrary to the evidence. 

7 * ^ hat the \erdict is contrary to the weight of the* 
evidence. 

d. I hat the verdict is contrary to the law as dven to the 
jury by tin* (’ourt. 

I hut tin* < ourt erred in instruct inn - the jurv. 

iK lliat tlu * (ourt erred in refusing instructions re¬ 
quested by the defendant. 

<>. 1 hat the Court erred in admitting evidence eontrarv 
to law. 

'* Hint the Court erred in refusing to admit evidence 
contrary to law. 

F. II. MARSHALL. 

F. II. MFdDI.LAT, 

i Alfnnici/s for Defendant. 
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To Mr. Loo A. Rover, 

United States District Attorney: 

I 

Please take notice that the foregoing motion Will he called 
to the attention of the Court on March 1, 1929, at 
14 10 a. m., or as soon thereafter as counsel mav be 

heard. 

P. 11. MARSHALL, 

C. 11. J\I HRILjLAT, 

J //ontetfs for Defendant. 

\ 

Service acknowledged this 1 Sth dav of Febiiuarv, A. 1). 
1929. 

LLO A. ROVFR, 

S., 

U. S. Distinct Attij. 


M nnorand mu. 

April 1, 1929.—Motion for a new trial overruled. 


Decree. 


Filed April 1, 1929. 


# 


Before Bailey, .1. i 

And now, to wit, this first day of April, A. j)., 1929, on 
motion of Leo A. Rover, United Slates Attorney for the 
District of Columbia, it appearing to the Courj that upon 
the libels filed in the within causes on August 20, 1920, 
warrants of attachment were duly issued and served, and 
on the amended libels filed in tin* within causes ion Novem¬ 
ber 28, 1921 ; that proclamations wen* duly made in accord¬ 
ance with law and the Chichester Chemical Coihpanv hav¬ 
ing* appeared as claimant for the property mentioned in 
the said libels and amended libels and seized by the Mar¬ 
shal, the cases having* been consolidated, issue jwas joined 
and the jury having* rendered a verdict in fajvor of the 
libellant on February 13, 1929, it is j 
15 Ordered, adjudged, and decreed, (1) Tljat the said 

property, to wit, ten dozen packages, more or less, 



20 


CHICHESTER CII KM I CAL CO. ET AT.. VS 


four dozen packages. more or loss, of (’hi-Ches-Ters 
1 OanioiK 1 I>rand Xow Stylo Pills. * labeled and branded as 
set ioith in the said libol> and amended libels, is niis- 
biiinded; (_) 1 bat the said properly be, and the same is, 
hereby condemned and forfeited for the causes set forth in 
tin said libels and amended libels and ordered to be do¬ 
st io\ed; (•>) 1 hat a judgment be entered against the elaim- 
tint in i a \ o i (>i the bbellant tor all the* costs ol these pro¬ 
ceedings. 

Provided, however. That upon the payment of all costs of 
these proceedings and upon delivery to the libellant by the 
claimant ot a ^ood and siiflieieiit bond in the sum of 
$1,000.00, conditioned that the said property shall not be 
sold or otherwise disposed of contrary to the laws of the 
l nited States, or any State. Territory, Pistriet or Insular 
possession, and shall be relabeled under the supervision of 
the Chief of the Baltimore Station of tin* Food, Pni”-. and 
Insecticide Administ ration of the Pepartment of Auricnl- 
luie, then the Marshal shall deliver the >aid property to the 
said claimant: Provided, further, 'That the said costs be 
paid and the said bond be tiled within fourteen days from 
t he ent ry of t his decree. 

d FXXI \ ( ;s P>AILFV. 

•/list ice. 

From the foreman- decree the claimant, Elizabeth M. 

( hidester. notes an appeal in open Court to the Court of 
Appeals ot the Patriot of Columbia, and tin* amount of the 
undertaking, to operate* as a superse(h»as on said appeal, 
is hereby liyed at ()ne t hoiisand dollars, and for costs, 

; 11 0,, <* hundred dollars, or a deposit of fifty dollars 
ill lieu thereof. 

d HXX I X(iS PA IFFY, 

J ust ICC. 

Mt nmi'initla. 

April lo, 1!C!C l ndertakin- on appeal bv Chichester 
Chemical Co. $l,()()0.i>() approved and tiled. 

April F>, Iicp.—Time to file Pill of Exceptions extended 
from day to day to .June 1. 1P2P. 

Apiil .4. ld2d.-y-$.)0 deposited by C. II. Merillat in lieu 
oi cost bond on appeal. 
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May 21, 1929.— Defendant V Rill of Exceptions (in dupli¬ 
cate) filed. 


Issi(/iiinri/fs <>f Error. 


Filed Mav 21 1929. 


Comes now llie defendant and libcllee l>v leounsel and 

% | 

makes the following assignments ot* error: 

That the Court helow erred: 

1. In refusing to grant defendant's lirst prayer directing 
the jury to find a verdict in favor of defendant. 

2. In admitting in evidence, over defendant's ob- 
17 jection and exception, 1 lie certificates of tin 1 Depart¬ 


ment of Agriculture as to the alleged 
defendant. 

2. In refusing to admit in evidence the r< 


formulae of 


ceipt of the 


Government Inspector for defendant *s formula! hook. 


*s objection 
i caused bv 


4. In admitting in evidence over defendant 
evidence as to amenorrhea and dysmenorrhe 
cancer, tuberculosis, drug addiction and similar diseases 
and not limiting the scope of tin* evidence. 

а. In admitting testimonv of Dr. Kellev on redirect ex- 
amination as to possibility of aloes bringing about an abor¬ 
tion. 

б. In admitting testimonv of Dr. Kane as td the consen- 
sus of medical opinion without showing the witness was 
qualified. 

7. In admitting testimonv of Dr. Kane on |redirect ex- 
amination as to abortions. 

8. In admitting testimony of Dr. Rovee asjto the pills 
being a “cure." 

9. In admitting testimony of Dr. Ruffin as| to the con¬ 
sensus of medical opinion as to the ingredients of the pills 
relieving amenorrhea when 1 there was no uterus, no ovaries 

^ j 7 

or vagina, and as to use of tin* pill ingredients in cancer and 
other such conditions and as to vicarious mei struation. 

10. In admitting testimony of Dr. Ruffin as to the com¬ 
parative merits of the pills and certain general lealtli direc¬ 
tions. 
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11. To tlu* ruling of tlie Court that expert witnesses for 
plaintiff could not he cross-examined as to statements in 
medical hooks which read in substance, “it is stated 
IS or said.** 

12. In permitting, over objection and exception al¬ 
lowed defendant, (*xpert witnesses to he cross-examined as 
to the effects of the pills where amenorrhea or dysmenor¬ 
rhea was caused, by cancer, syphillis, tuberculosis, typhoid 
fever, smallpox, insanity, diabetes and other diseases or 
malformations or absences of organs, and how the wit¬ 
nesses would treat such cast's. 

13. In permitting tin* witness Rogers and other witnesses 
to be cross examined as to morbid causes not akin to colds, 
ill health, etc., after the witness Rogers testified he under¬ 
stood the morbid causes referred to colds, fright or run 
down and similar causes. 

14. In permitting tin* witness Rogers to be cross ex¬ 
amined as to the dosages of iron he, Rogers, would pre¬ 
scribe and also whether lie, Rogers, would insist on physi¬ 
cally examining patients before prescribing. 

15. In refusing to permit Druggist McCann to testify 
as to whether he, McCann, understood “for amenorrhea 
(suppression of the menses) due to colds, ill health and 
other morbid causes'* to include amenorrhea due to cancer. 

If). In excluding from evidence letters written bv Chid- 

*, % 

ester to Merillat. 

17. In excluding evidence or oral statements by Chidester 
to Merillat as to complying with the act in question. 

18. In excluding letter of July (5. PJ17 from Chidester to 
"Inspector KatIn*. 

lib In excluding tin* full proceedings in suits brought 
by tin* Chichester .Company against infringers and limiting 
same to the decrees. 

20. In refusing to permit Klizabeth Chidester to 
1!) testify as to her husband's faith in Thomas Chid¬ 
ester *s professional abilities and refusing to permit 
witness Harris to .testily as to Davitt Chidester's belief in 
the medical books said Chidester read. 

21. In refusing to admit in evidence the several booklets 
issued by defendant and to show the changes made from 
time to time in the revisions. 
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2*2. In refusing to admit in evidence the paper showing 
what points had been considered in complying [with the act 
of 1006. 

23. In refusing to permit the witness Manager Harris, 
to testify as to his understanding of the words “for amenor¬ 
rhea, suppression of the menses, due to colds, ill health and 
other morbid causes. 

24. In refusing to permit defendant to prove pther litera¬ 
ture that went out with the pills and booklets. 

25. In permitting defendant's witnesses to he cross ex¬ 
amined as to the selling prices of the pills. 

2(>. In refusing to permit witness Merillat to testify as to 
his instructions from Oddest or. 

27. In refusing to permit witness Merillat toi testify that 
the words “duo to colds, ill health and other morbid causes" 
were added by him to restrict the words preceding. 

28. In refusing to permit witness Merillat to estify as to 
interviews with food and drug enforcement officials or let¬ 
ters written after seizures elsewhere but priorjto the seiz¬ 
ures in suit. 

29. In permitting Mr. Rover to argue that in jiinety eight 
per cent (98'7 ) of cases the pills were worthless. 

30. In refusing to grant defendant’s prayer ijumber two. 

31. In refusing to grant defendant's prayer num- 
20 her three. 

I 

32. In refusing to grant defendant's grayer num¬ 
ber four. 

33. In refusing to grant defendant *s prayer i umber five. 

34. In refusing to grant defendant's prayer number six. 


35. In refusing to grant defendant's praver number 

seven. 

3G. In refusing to grant defendant *s prayer number eight. 

37. In refusing to grant defendant *s prayer njunber nine. 

38. In refusing to grant defendant's prayer number ten. 

39. In refusing to grant defendant *s prayer number 
eleven. 

40. In refusing to grant defendant's prayer number 
t welve. 

c. ii. mkriliLat, 

P. II. MARSHALL, 

Aitorne/fs for Defendant-Libellee. 
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Memoranda. 

Juno 25. 1929.—Statement of Evidence (duplicate) sub¬ 
mitted. 

July 15, 1929.—Hill of Exceptions signed in duplicate, 
Bailey, J. 

21 Desirjnatimi nf Uevord. 

Filed June lb, 1929. 

**•«*•• 


The Clerk of the Court will please prepare the transcript 
of record on appeal in the above entitled causes and will 
include therein the following: 

1. The libels. 

2. The warrants or arrest. 


J. Amendments to libels. 

4. The answers tiled bv defendant-libelee to the amended 


libels. 

5. Xote of consolidation of causes. 

6. Verdict. 

7. Motion for new trial. 

8. Judgment on verdict and memorandum of notation of 
appeal. 

9. Memo of bonds iriven on appeal. 

10. Notes of extensions of time to submit bill of excep¬ 
tions. 

11. Notation ot* submission of bill of exceptions. 

12. Assignment of errors. 

13. Notation of si^nini^ of bill of exceptions. 

14. Bill of exceptions (to be furnished the Court of Ap¬ 
peals). 

15. This designation of record. 

P. II. MARSHALL, 

C. II. M FRILL AT, 
Attorneys for Defendant-Libelee. 

i * • • 



designation acknowledged this 

NEIL BURKINS HAW, 

Assist. U. S. Attij. 


r.\lTKI> STATKS (>!•' AMKKICA. 


-- Supreme ( ourt « i 1 1 m* District of (olumbia. 

I NITKD StaTKS ok AmKKIOA. 

Disf nr/ "I ('<>I it iith/d, >■ .s ': 

I, I" rank L. ( unniniiham, ( Jerk ot tin* Su] rome Court 
ot the District of (’olumbia, hereby certify lie foreicoins* 
PC-os numbei ed 1 1 oni 1 to 2 1. 1 ><* 11j 11 i el ii sive, |o lx* a t rue* 
and correct transcript ot tin* record, according to directions 
of counsel herein tiled, copy of which is made part of this 
transcript, in causes entitled Dislrict No. 14 a*;. I’nitod 
States of America. Libelant vs. Dour Dozen Packages, More 
or Less, ot “Chi-Ches-Tcrs, Diamond Drand, New Style 
Dills" and District Xo. 14<4, Lnited States of America, 
Libelant, vs. 'Ten Dozen Packages. More or Less, of “Chi- 
(’hes-Ters Diamond Dram! New Style Dills", as the same 
remain upon the tiles and <>} record in said con *1. 

In lestimon\ whereot, 1 hereunto siilisciahe u v name ami 
affix the seal of said court, at the city of Washington, in 
said District, this 14th day of .Inly, 14:2a 

| Sea I Supreme ( oi l rt o I 1 he D i si r i cl < >1 (ol 1 1 m hi a. | 

fi.’axk !•:. <txxixxiIiam. 

j Cirri,■. 

- >: > In the Supreme Court of 1 he District ojf Columbia. 

District Court X<». 140;; .and 14(4. 

l nitki> S tatks ok A .m i-aacA. Plaintiff. 

vs. 

horn Dozkn Packauks, Mon-: «*i; Lkss, ok t men ksikk s Xkw 

Styi.k Pii.i.s, I )cfon< la lit. 

I/cfi l/dijj/l ,< Jt ill (if h.rrrjf/ums. 

< )ri.i*'inal. 

24 In the Supreme Court of the Dislrict of (Columbia. 

j 

District Court Xos. 1402 and 1404. 

Cxitko Statks ok A .m iaacA. Plaintiff, 


horn Dozkx Packauks, Mouk ok Lkss. of Cii jch istkiPs Xkw 

Styi.k Pii.i.s, Defendant. 

At the trial of the issues in tin* above-entitled matter 
(hereafter for convenience called ‘‘this cause") before the 
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] Ioiioi able Ju.-tice Dailey. as-ocia Justice oi the Supreme 
* 011,1 'J I Strict <4 < 'olumbia. ami a .jury, 1 >eii*iiiiiinii* on 
the -Si h < la\ «>! January. 1‘J’J!*. uimI eiidin — on the 14th dav 
<>l 1* «‘lunary. UJ°. the hereafter recited proceedings were 
had uiul e\ i> leiice Li i \«• 11 or ottered, nil hetore the* ] 111* \* re¬ 
tired to consider <>! it- verdict, nnnielv: 

l\ v >lif*ii!ulinn <4' counsel fm* plaintiff and defendant it 
\\a> agreed that the two cause.-, district (Nuirt nunihers 
14<'.; and 1 M’-l. should he consolidated for trial. 

Mt. Merillat on hehall <4 the defendant in the openin — 
statement said tl,iat. annum- other things which he expected 
t<> pi-o\e in this ea>e. wa> that the Government instituted 
(, asc l»y Lret.tinn off on the wronm foot *’ in the analysis 
da* pill.-. We expect that the evidence will show vou that 
I,lr ( *hen 11 >t of the Department of Agriculture annlv/.ed 
l!h * s ‘‘ l ,ilu reported that they contained only a small 
amount <4 aloe- and a small amount of iron and reported 
that 11n* roMvas an inert, worthies- mass bavin- no niedici- 
n;iI pi'opcrti*-.-. and continuing, said “That whenever in¬ 
spector- from the Department called, as is their duty in 
the admini-t ration of the law. they were shown throii-h 
the establishment, ‘-dveil all the literature and papers that 
they desired, inelndiim these booklets in <iuestion, and that 
the very formula ,in question was -iven to one of the inspec¬ 
tors who called in t lie year UMS I think, and lii's receipt for 
the 1 ormiila taken *\ 

Alexander G. Murray, senior chemist employed in the 
I'"""' I'run'mill !n^i-.-ti*-i<!<• Administration of tin- Dcpnrt- 
inoni of A-rirnlttiro. testified lhat will, ;| M - *-x*-*.-,»iion 
" ! ' lx "'lion In- was in the Patent ()lli,-e. he 

i ;lli 1 » in 1 he I >«'i>ni-tlneiit since lidlf. ||,. ] 1;1( [ 

>ni'iio,| chemistry in the hi-}, schools ami sul»sei|iiemlv'in 
Kmory College, of which he crailaateil. tlie I'niversity of 
' hicaao ami .lolnis Hopkins 1 nivcrsily ami had tniisrlit 

chemistry in ..... four institutions after his graduation. 

,, U| tnc~s had examined samples of Chichester's pills 
I hey were -uuaim-oated pills having a hlaek interior which 
meiileimiI ili- I'edieiits. Ilis notes showed that 
the pills contained iron sulphate and veirctahle material i»- 
elmlnm aloes ami lie supposed it not necessary to mention 
such things as siiirar. calcium carl.ate and magnesia and 
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talc materials that ordi; ; rilv enter into tlie composition ol* 
pills. 

There* was no praeti<-al method known at liie present 
time ot clmmiea ll\ i<le*nl il \ i n*_ i a!! vemdahh* iniireeheiils of 
sij<* 11 a pill as t ho one in pneMion. ('olteui root and helle¬ 
bore were vegetable iiimveliemt s. The* iron su phate, dry, 
was about one third of a main per pill. **The aloes I 
could not measure accurately but it is not more than one 
retain pel pill. 1 he entile* pill wemlied si\ grains, tin* 
coating weighed about one and a half grains and the in- 
telioi, \\ It I < * h 1 ll e \ called the* pill mix. Welched about leUll* 
a lie! a ha If a ra ins. 

-b (hi ei*oss-examinalion winmss testified that his rc- 

perl on the contents he supposed Went to the chief 
ot the Bureau of (’hemisiry or to the Sei-relarx of Amacul- 
ture. It probably went to the oflieei* in chart* of dnii' 
control, at that time Poctor (Ihewr, as !us oilier had to do 
with the enforcement of the dru^ end of the act. lb* re¬ 
potted to Ih>cto]' (doxer that the pills contained iron sul¬ 
phate and \ en el able mat<*rial iinandiim aloes, but niaeh* no 
stateilient that the* pill 11114 're•< 11 »• 111 s a is<> cou1aine*<| exlract 
ol cott on loot bar.< < >r Imllehore* because 1 he*re* O' no known 
method known t < > c lie * u 1 i s t s 1 < > r n i < * n! 11 \ 11114 ' co 11 < > n r< »< >1 bark 
in a mixture of this kin.I. lie repot ire! there was a trace 
of an unidentilieel alkaloid. 

“< c h Now you would not deux if a manufacturer, if it 
should appear that the* manufacture*!- put a eonside*rable 
percentage* of cot ton root bark extract and hellebore e*xt ract 
in tin* pills, that they were then*. A. Thai is easily 
possible that they are* there. In fact, when I made this 
anlysis I had before* me what purported to be* a copv of 
the lormula 1 <»r this product which men! ioiie-d hellebore as 
one of tIn* ingredients. 

( t ). And from whom did you uiider>taiie| tin* formula had 
eonie*.' A. Tin* record indicates that Mr. Leaps Marks 
who was an inspected* at that time, had visited the* factory 
and the* manufae*turer ha«l fnrnishe*<| !dm this formula. 

Q* \\ e*ll, you stat cel 1 hat your re* port showed the presence* 
the lormula also staled that il contained cotton root hark* 
didn't it/ ‘ ’ 

-b <7 A. It did not. 

Q* ^ ell, il it wasli i in the* lorm <>t e*ptton root 
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did it state it contained (Iossvpium ? A. Perhaps 
\<>u would like lor me to road wliat I had as tho formula 
at that time. 

*«?• ^ (>s * -W Purified s. o. <-., aloes 0110 jjrain, ferrum sul¬ 
phate estimated one half irrain. 14 in 14 a»r 0110 eighth <yrain, 
myrrh one fourth irrain. extract of hlack hellebore one 
<juarn*r irrain. soap one eighth "rain, powdered cannella 
one eiirhth irrain. 

M ni 1 a\. are you not reading t rom the formula of 
anolhor patent medicine house and not the formula of the 
< hidlester Pills.' Is not that tin* formula that is set forth 
in Sharpe ,V Dome ami Parke Davis’ A. This is from a 

-hat I am rcadinir. I will read tin* paragraph just 
ahead of it. 

* 1 " supplementary factory inspection report, dated 
March 22 nd. lbl s . on the (’hichester Chemical Companv, 

I aspector Louis Marks stated. Diamond Pills have the fol¬ 
low ini:'.* the formula that 1 read you. 

Lh ^ on don’t know yourself that that was the formula 
.iriven him .’ A. Xo, sir. 

( l K So tar as you knew tin* Department of Agriculture 

II om an\ report you made knew nothin.tr of any cotton root 
l»ark in this.' A. Xot so far as I remember at this time. 
W r knew nothing o! any cotton root hark. I mav read. to 
comph-te tliis. a subsequent statement just followin.tr this 
in a similar report on the same company, dated July 2, 
ULh in which Inspector J. P>. Kaith stated, ‘Xo diantres 
lia\U‘ been made in any of the formula's or labels'. 

In your report, did you make any sutrtrestion that this 
trace that you had found niiirht indicate there was a larger 
quantity ot hellebore used.' A. Xo. 

(J. Did you otter any suyirestion that the manufacturer 
oI these pills be seen as to what was the contents.' A. Xo. 
D- ^ 011 did know that there was somethin!*' th(*re that, 
°i <li<I \<>uj know that there was some druir present 
that could not be identified.' A. Oh. yes. 

( i- And was any surest ion made as to <rottini* the 
authority ot the Chichester (’ompany for the manufacturing- 
chemist to produce his evidence of what went actually in 
them.' A. Xo. We already had that, or supposed we did. 
D- What did \ oil analyze the pills tor? What was vour 
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>s<‘ of a 1 rial 
Yes. 

Yd, sir, tlie 
nv analvsis 


purpose of analyzing these pills? A. The purp, 
in court. 1 

Q- purpose of a trial in this courtA. 

1* or ' l>e purpose of bringing a suit A. 

*nit had boon brought. 

y. I hen the suit had been brought before iul;llvsls 

A ' l, . v UU'. yes. Sir. The suit was based on'thc 
analysis ot another chemist. 

1920 AVhnl ' S llU ' <lat ° of ,llis r, ‘l ,or tA. December 18, 

Q- And what was the name of the other chemist on whose 
icport the suit had been instituted? A. That did not repre¬ 
sent an analysis of the goods in this parti<-nl|ar eonsi-n- 
nent. He had examined samples of Diamond llrand Dills 
Irom other consignments. His name was—well we have 

nn analysis by Alfred W. Hanson. 

g. Have you the report made by him as | () ! what lliev 
<oiita"ie,l. A. Only a brief statement of his b(,| that is a 

ma e,. 0| course over which I have no information other 
than these records that are before me. 

Q. Vi hat did the Hanson report turned over t|> v,n, state 

jmbmng , he contents? A. That report was no, ,'urned over 

li '; 11 ls 111 llu ' ''''cords. I ,h, not know! whether 1 
can properly testify as to that or not. ! 


Mr Rover: 1 was hoping that Mr. Merillaf wo, 
himself to what was brought out on direct ex 
. *! swms *« me this is going bevond the s, 

~ <>r examination, what another chemist 

• VIr ' Merillat: Have you imv object ion to 
tile report of .Mr. Hanson? 

All-' u ,V .-n\ XO r' |,r " s ''"t . .• Mr - Meniiat. 

then * " 011 3 : F <U tor l! "‘ l"'°'luetion of tljat report, 

llu Witness: I hat was not a report on these pins mat 
are involved in this case Mr rr..,. 

pjj] s a c ' Hanson never saw those 

p Mr vY!', l!laf; 11 was :l ''eport of the < 'Inches,er 
Brand Pills. 

•to,Ion ^ lflless: Yes > ,nit they had nothing to do 


juhl coniine 
aminaI ion. 
'<>})(• of 1 I|C 
found out. 
producing- 

ilia I 


pill* that 
aw those 

I >iamond 

^'ilh tliis 


o 
• > 
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Dy Mi*. Merillaf : 

D* Ii.*i\i* \ nu nri I 11 1 «* pills tor I In* purpose of t i»st i - 

in coiirl ’ A. W-. and of establishing ilk* composi¬ 
tion ;is till .’i'« !;i, 'll co u 1 d be < 1«► 11 • • < * 1 1 (*1111 ea 11 v. * * 

I iio 11; 111 -<»}i report \\a> no] produced duriii”* tin* trial. 

said hi- report wa- dated December IS. 1<)20, 

a11< 1 was as ! o 1 i «>w> ; 

I hex- pili>. u Inch wei^h < » 1 1 tile a veraio* six "rains, con- 
ol a hard, while coat ill”* and a moderately soft, almost 
l>hie|<. interior. I he coating constitutes about per cent 
ot the w hob* and consists ol -near, calcium carbonate, mair- 
nesia. tale and pr«»!»a 1»!\ a little "iim. I he pill mass, whicli 
has a strong odpr and taste ot aloes, contains aloes, iron 
sulphate, a small amount of an unidcntilied alkaloid and 
on lei mu ea rboiia l e. * * 

F F ‘ * did in*t mention anyt liiii”* about hellebore and 
rnttnu root bark, they may be then* and his report 
<ltd not deny t hat t hey are there. 'Idle art of eliemis- 
Ir . v »»“i a d \* a need Jo the point when* it could identify 

extract- ol cotton root bark or hellebore in a pill. In his 

roport he made m> -u-uolion that tin* trace mbdit indicate 
hellebore. 

W 111 1 e-s had ajiialyzed the pills for the purpose* of trial 
in <*ourt. suit having been brought. The suit was brought 
on ;in ntialy.-i- made by Alfred W . I Ian-on, who made* a re- 
i ,orI * i" l! inat report had not been turned over to him. 

I he lh-tiic! A/torney stated he had no objection to pro- 
ducinir tin* report of Mr. Han-on. and thereupon counsel 
lor defendant called for production of tin* report. The Wit- 

,]( ‘ ss: u:l - n°t a report on these pills that are in¬ 

volved in III is case. Mr. II an son never saw those pills.*' 

In answer to coun-e| witne-- -aid Hanson's report was 
a tvport on the Chichester Diamond Grand pills. 

A.-k<*d if when he made hi- examination for purpose of 
tost it \ nm in court he knew notice had been id veil the Gov¬ 
ernment by detendant that the manufacturer of the pills, 
tin* Anier Company of Guffalo, would be placed on 
~ S "b'liid by defendant, witne-s said he had knowl- 

‘‘‘i-e of that at one time but did not think he had 
when he made his.examination. A number of seizures of 
Diamond Miami pills were made all over the country and 
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an analysis was made because as he tindorslo<[d it. i| i, a( | 

1,0011 ayrecd Ilia trial would ho on this partionlar 'case as 
a test ease. 

Ho would not dotty, if it appeared l.y tho manufacturer 
"ho made tho pills, that they did contain cotton root hark 
and hellebore but lie would deny they contained more iron 
sulphate than he found and would not take the manufac¬ 
turer's word for it. Asked if he would deny fl|o pills con¬ 
tained less aloes than found witness replied: ”1 did not 
testily as to how much I found.“ he had testified to not 

more than one irrain and would ... they contained 

only one half irrain. 

Thoieupon counsel tor plaintiff announced to the Court 
that it had been stipulated between counsel that the in- 
irrodionts in tile pills were, aloes one half -r: in. extract 
cotton root bark two -rains, extract black he lel.ore 
quarter -rain, iron sulphate dry one half -rain. Ve,-viable 
two and three quarter grains. 

Counsel for defendant stated that they ,I, •sired it under¬ 
stood that the stipulation was made merely for , M ,r- 
-b poses of the <iovermnenl in examiuin- its physicians 
but that there was no waiver of ri-ht to introduce 
the testimony of the chemists who manufactured the pills, 
to which condition counsel for plaintiff assented. 

The Court: I do not understand the stipulation. In 
other words, you a-reo that they contain certain ingred¬ 
ients. Now. do you wish to introduce evidence on vour 

sale to show that they contain other and differtlnt ingred¬ 
ients? 

-Mr. Merillat: Absolutely not, that they contain these 
precise* ingredients; 

1 lie ( ourt : 1 do not set* the need of testimony to show 
that. 

Mi. Merillat: Well, i want to reserve that ri Li lit and [ 
only agreed to a stipulation with Mr. Rover upon that. I 
am wilhn- if .Mr. Rover will a-reo, to read in evidence here 
H*tore Doctor Kelly testifies, as part of my case, the depo¬ 
sitions oi the three witnesses in Rulfalo but I am t ot willin- 
to stipulate for the purpose of his examination anvthin- 
tha will deprive me of showing the (iovernmenfs errors-’ 
m the very inception of this thin- ' ’ 
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Mr. Rover: i )<> you mean tin* deposit ions you have in 
mind. Mr. Merillat. ju-1 go in the ingredients and how t lie 
pill is nin nu far! ured ■ 

Mr. Merillat :■ These depositions ^n. at least one, and 1 
think two of ihem, not only in the matter of how the pills 
are mannfnrtnred hut they also go somewhat into the efli- 
eary of tin* pills. 

I he ( 'oilrl : 1 hat i> a dilieivnt question. 

Mr. Merillat : Otherwise 1 cannot stipulate because Mr. 
Rowr has '•aid that 1 have exactly and precisely stipulated 
with him. 

The Court: 1 do not understand it. but go ahead. 

Mr. Merillat : Mr. Rover said 1 stated my agreement pre¬ 
cisely. 

Mr. Rover: I eatiuoi umlerstainl why Mr. Merillat wants 
to do that, but that N our understanding. 

Mr. Merillat : l have stated that 1 have not departed a jot 
or a title. I >ay 1 want to prove that you got off on the 


wrong foot at 

1 h e 

beginning and 

would not 

back up. 

Mr. Rowr: 

Wc 

■ will show We 

are on t hi 

i* right foot. 

The < onrt : 

(;<> 

a head. 



Therein h »ii 

I d a i 

ntiff produced 

as wit lie: 

** s (* s Doctor John 


T. Kelley. Jr.. Edward F. Kane, a ml Sterling Paiffin; and 

also read m e\ idem e i he testimony <>t Doctor John Leslie 
Bovee. w ho had test hied at a previous trial liereot.aud who 
had died prior to the eommencenient of this trial. The 
aforesaid phy>irians all 'puddled as experts in diseases of 
women: and testified, in substance, that amenorrhea is the 
absence <>t‘ menstruation or bleeding t t*om tin* genital tract 
in the female and may conn* from a great many causes. It 
has certain loeal causes, namely, mal development of the 
genital organs; absence of uterus; absence of ovary: im¬ 
perforate hymen. 1 liese loeal causes are due either to 
faulty development of a genital organ or organs, or to 
cllt i re absence t heivot. 

Amenorrhea also has certain constitutional or general 
causes, dm* to tin; general condition of the patient's health. 
These causes are pernicious anemia: secondary anemia 
caused by depleting disease: consumption: typhoid 
.*>0 fever: diseases ot childhood changing the genital 
organs, intlammatorv conditions in the vagina bv 
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wliirli Ilu* walls Ik'foih.• plastered up and no menstrual 

Mood can yet away: diseases dest roving tin* yeuiial organs, 

oi 1 and ion> (i, ii:o yen it a i organs; I'aullv nutrition; all 

important wasting diseases, as rancor. diabetes, and others: 

acute in: eel ions di<easc>: pneumonia: smallpox; perhaps 

1 i \ si jm ! tl > . < Inin ye oi eu\i roiimeul : drily addict ion ; and 

111**1 :iiiit- poisoning. Also by >onie condition in the ductless 

y lands. a> aihum. iiisuiuciem-y oi tin* liiyroid yland which 

eause> dwarfs, or an opposite condition’ making a person 

very jarye; from t!ie ductless --lauds in the he-d, such as 

tin* pituitary; by Addison's disease; by Breiskx *s disease, 

winch is too much secretion of the- thyroid.' It is also 

<*aused^i>y mental shock or worry, or J>\ caichiny cold ai the 

tune oi the expectant period. ilaintilTs experts testified: 

“ Vu ‘ li .° 11()1 Ilval symptoms hut treat causes suryicallv or 
otherwise." 

Tll, ‘ lv ;m ‘ ‘•‘‘'•pi" causes ( >r amenorrhefci, as preg¬ 

nancy and lactation. which aiv mil pathological but physio- 

n ' Ui( *. / ' l * ( ' auS( ‘d by sph-iiic leukemia, which is a starved 
condition oi tin* liiood due to the spleen: by syphilis; by 

hear; disease or diseases affcctiny the Circulation 
ol aiI(I piKhtion Of the hiood; hy ciiroiiic mialaria; by 
obesity, it exists before puberty, and at the time of 
Mu* menopause; also when the organs hav<* been removed hv 
an (, I K I * a tion. it is caused by inflammation of the vagina 

ln>ln ( ‘ ] l a i| rl 'in; hy nervousness, insanity, anxiety; and bv 
diseases of the fallopian tubes. 

Or. Kelley testified when asked hy piahitiiTas lo the con¬ 
census oi medical opinion as lo pills with the ingredients in 
'pieslioii: -The pills simply do not exist so far as the pro- 
Session is concerned. The profession never uses! them.” 

1 lysmcnorriiea is painful menstruation, ii is d m to local 
causes, as diseases of the uterus: misplacemeilt, distor¬ 
tions. 1 unity development ; disease of the iallop an tubes 
oi tin count's: any mechanical obstruction, whether eaneer- 

<nis or benign or pollypi; any obstruction in ihecaiml either 

"'• r V x ." r !lK ' «»>• «l*o vagina: non-deleiopment 

ot the genital organs, from an infantile womb td one bent 

0,1 .' :sL ‘ U or s,ll;,lll ' r ,ll:m '! -Iionl.l he: infection from o-on- 
orrhea. from chihlhirth. or following miscarriage!; tumors- 
I tom the uterus hem- too small, or the canal leading out 

3—5016a 
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J Il) m '*m °i Hi'* womb 1 >oiiiii’ verv small: from an in- 

1(*(*1(*(1 o\ arx : i r< tie uterus beiny* loo la rye: from infec¬ 
tion in th<* a- around l.'a* womh: from inflammations or 
uispiaccment s. i i- combinations of these: from malforma¬ 
tion'-. nervousness a:nl glands. 

I)\snionorrhoa is .also produced l>y certain yeneral 
or ‘*oiJ>titutional causes. a> yeneral physical debilitv: 
overtaxed nervous system: overexeitation: chronic appen- 
<liciii>: ii! 1 1 **:i 111; dm- lo any caus»*. ineludiny almost anv 
disease ,o w nieji iiiiman i■ c* i i i l:*s are subject ; catchiny cold 
and ydlmy i In* feet wet. 

<K ,t pro! Use iiow is mem rriinyiu at time of menses and 
hetwecu pel!ot;■ :" called met rorrhayia. It is caused hv 
cancel* oi t»ie neck ot tm* womb. tumors. cancerous and 
inflammatory eond: : hois: 1*\ the condition of the ylands. 


such as the f 

hy n m 1. 

the pit u it a ry. am 

1 so forth : hy tubular 

preynam-x and ! \ m 

is.-a rry i ny. 


Menorrhay 

ia is .* 

:n over-prof u-e 

fiow at tin* reyular 

} >eron • >. 

» • 

is ( a '' 'e 

ii 

'O ox ; m * (* \ lyejlc 

les of preyuaileV; hv 

prolapsis oi 

f he i dae 

.-lit a : bx y n *wt hs. 

sue 1 1 as tumors. can- 

cei*s. fil)roi<i ; 

iimitr-: 

by maiiynant yi*( 

»wth after ehildbirth. 

dlle to piece 

of t Ijie •; 

' iorbiri ii ba\‘iny 1 

><‘CU left ill t lie womb ; 

by the worn! 

> heiny 

1 o wei* down than 

it should lx*, or hv 

beiny t uriie<i 

U pslde i 

iown. 



It also has certain 'constitutional causes, such as heart 
disease: sclerosis ,o .he liver: !»ecatise a woman is anemic, 
and lie] hlood doe> lof eld weii eliouyh : because she has 
too much • 1 i o o <;; a ft e i*i o s:*Iei*os i s ; anemia dm* to scurvy: 
myoj>athie am-mia. 

met rorrhayia and menorrhayia are morbid 
nienst rual conditions. 

t Ollllsel ,UI ciaiJUaili t ►: o i ;, > ij|c t*< > i Hi*,’ tOStimOHV 

as to amenorrhea heiny .-aimed by absence of a yenital oryaii 
oi o i y « 111 > ; infantile v om !>: y >n<*rrhca : h*ukeniia, erysi] >elas, 
lu*art di>ea>e. dipfheria. insanity, drny addict ion, metallic 
poisoniny. Aueison amease. I >i*«*i"I<\* s disease, preynanrx* 
*u id hit tat ion, the menopause, and the .absence of nienst rua- 
tion in females ignore puberty: also to the testimonv that 
(hsmenorr.'tea wa< caused i>y iii health due to any cause, 
including almost any disease to which human beinys an* 
subject: also to tim testimony aforesaid that metrorrhagia 
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IS causod by cancer, tumor, cancerous and inflammato y 
< ondiiion>. tli<‘ condition ot the thyroid and pitnitarv -lands, 
Mdnd.n pie-nancy and miscarryin-, and 1 hat monorrhagia 
was ran sod l>y cancer, failure to remove a piece cjf the at'tor- 
Miiii. heart disease, sclerosis of tin* liver, arteri[>-selerosis; 
• fin! eiirmia duo to scurvy, myopathic anemia. 

I in* i* rounds for said objection were that the pills 
•4 niaimiaetured hy defendant wen* not represented to 
remedies for said conditions or diseases, nor were* 
they represented to 1m* remedies for all other morbid con¬ 
ditions, hut only for other morbid conditions than and simi¬ 
lar ^to those described in the advertising matter referred 
lo il:i ll|( ; i;i,rl y |be Court overruled said objections 
and admitted said testimony, and allowed exceptions to the 
defendant upon said rulings. 

Said witnesses lestiti(*d that amenorrhea, dysmenorrhea, 
menorrhagia, and met rorrha.aia were each me/ely symp¬ 
toms of disease, and wen* not diseases: that the proper 
method of treatment was Jo treat tin* disease and not the 
sMiiptoms, and that the method and manner of | treatment 
would depend upon the cause for the symptom, j 

Lueh ot said witnesses was a>k<*d it’ he was familiar with 
the consensus of medical opinion as to whether a pill con¬ 
sisting of one half -rain of aloes. two -rains of extract of 
cotton root hark, one quarter -rain of black hellebore, and 
one half -rain of iron Milphate dry, 10 ,-ether with certain 
matters enterin- into the coat in- n f the pill hit not re¬ 
garded as in-rediciits, would have any curative or thera¬ 
peutic effect on a woman mifforin- from amenorrhea; 
;nul answered that it would have no iherapeutie value; 
iron is used in anemia, hut the .juantily of iron 
111 these pills is so small that it would he of no benefit if 
taken in accordance with tin* directions contained in the 
pamphlet, that is, one pill three times daily for a few days 
hetoi-e the expected reappearance of the menstrual How¬ 
to jret beneficial effects from iron, you have to -ive it over 
■1 period ot several months and in lar-er doses; 1 hat aloes 
mi-ln he used it a woman were constipated, hut not with 
tin* idea that you were eurin- amenorrhea: that the pills 
in question would have no therapeutic effect on a woman 
sullerin:* from dysmenorrhea or menorrhagia: that medi¬ 
cal men do not use these pills at all. 
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During the direct <*x*imiii:ttion of Doctor John T. Kellev, 
Jr., lie \v;is asked if in* won’.I use tlio drugs contained in the 
pills in quest ion .to lvnin'y ;my of tin* causes for dysmenor¬ 
rhea other than anemia, which ((notion was objected to, 
if it was thereby.intended to ask whether or not these drugs 
would I>e usc*d tior consumption. or the other diseases or 
conditions which the le>tinionv had shown i»iitillt be fol- 

• v 

lowed by dysmein>n ln*a as <>ne o!‘ the effects, upon the 
ground that no such claim was made for defendant’s 
36 pills: hut the < On rt overruled said object ion, to which 
ruling an except ion w'a> a Mowed to counsel for defend¬ 
ant. the four! slating that tin* witness had testified that 
he would not use the pills at ail. 

Doet or K el ley fit rt her t e-t i iie< i that t lie consensus of modi - 
cal opinion as to the use oi detendau* *s pills or pills of simi- 

d \ s nie: a* ;•]• i e a is that thev would rather 


» * ' 
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he an injun t!.a ; n a good if prescribed: that aloes ;s used 
in cathartic pi 11 —. and that iron is a good medicine if tak(*n 
over quite an extended period, months: a few days hardlv 
makes any ditterence; that a!oe> will produce a congestion 
ot the rectum and that produces a congestion of the genital 
organs and may possibly produce a flow of blood, but as 
tar as tin* pihs themselves are concerned, the consensus of 
opinion is that they are not to he used or any similiar pills. 
Said witness testified that “morbid menstrual conditions** 
means anything that departs from the natural—it might 
mean anythin- at all. It might mean that the individual 
has been menstruating four days and now menstruates two, 
or now menstruates seven or fifteen or what not. If she 
had not been blithe habit of bavin- pains and now has 
pains, that would he morbid. 1 he word “morbid** means 
an ill or had condition, any departure from the nor- 
o7 mal. 

Asked it he knew the consensus of medical opinion 
as to the efficacy or otherwise of pills containing* the four 
ingredients aforesaid for the purpose of relieving oi* rem¬ 
edying morbid menstrual conditions, tin* witness answered 
that physicians <!o not use them; and that if a physician 
did. In* would he put in with the quacks. 

Asked it the flow ot blood, or the blood discharge which 
might occur from any ol the different causes outlined bv 
him of which menorrhagia is a symptom if the discharge is 
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over-profuse, whether ti at diseha ego come< from this same 
part of the woman’s anatomy as her usual menstrual dis¬ 
charge he replied that it usually does. 

Asked the consensus of medical opinion as to whether 
this combination of drugs might he injurious to a woman 
who was suffering from anv of the aforesaid diseases, the 
witness answered that it would do a great deal jof harm and 
kill more patients that it would benefit : that thijs is the con¬ 
sensus of medical opinion. In the case of a wcjnnan suffer¬ 
ing from tubular pregnancy, tin* consensus of medical opin¬ 
ion is that the taking of pills containing such ingredients 
would possibly be fatal by causing a congestion of the geni¬ 
tal organs and congestion of tin* muscle fibers which would 
cause tin* tube to rupture more rapidl\ am! the hemorrhage 
to be more profuse. 

On cross-examination Doctor Kelley was aslled what he 
meant by the word ••consensus,” and stated It hat all the 
doctors he ever know would laugh at vou if voJi mentioned 
anything like this: that that is what alljdoctors be¬ 
ds lieYe who have any respect for t hemscives. We be¬ 
lieve the theorv of giving anv medicine! like this is 
wrong and pernicious. 'I he s 1 .cp< taken to ascertain what 
doctors believe are by way of medical societies and the read¬ 
ing of medical journals. Tin* witness never piw in any 
medical journal a statement a> to whether ironl, aloes, cot- 
ton-root bark, or hellebore were good ingredients for the 
treatment of amenorrhea: if you read up on ajny of those 
drugs, it will tell you what the action is. but Inj never saw 
anything as to their being good or had: knows jtlit* consen¬ 
sus of medical opinion because if doctors thougljt the drugs 
were any good, they would write about them: ii would not 
make any difference in his opinion if it >hould appeal* that, 
in the year 1920 more than SO physicians had jbeen asked 
for a proscription for amenorrhea or dysmenprrhea and 
had prescribed palent medicines containing soi^n* of these 
ingredients: if out of one hundred physicians se<j*n, seventy- 
live or more prescribed patent medicines contajining some 
or all of these ingredients—containing at leastj three and 
some of them containing all of the ingredients—(the witness 
would think he was going among puacks and 'would still 
be of the same opinion if it should appeal! that these 
39 physicians were in regular practice in |Xew York 
City, Brooklyn, Newark, Hoboken, Yonkers):, and Long 
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Island. IIh'.v wen* ]>«•<»r medical mm. It would not alter 
his opinion to learn that members of his medical society 
in this city regarded these ingredient> a- beneficial in cases 
of amenorrhea. 

Asked if he agreed with the statement in (iilliam on 
“Practical <iyneeolo-y that “Amenorrhea is the absence 
o! meiist rnat ion. the term do<-~. not applv to the j;hv>iolom 
<*al absence ot menstruation at the extreme- of life, nor to 
that which i- incident to piv-nn mw. ’ tin* witness answered 

i .\V.. »• 

i es. 

He was then asked it were not true that amenorrhea 
had tiotn’tm' to ih* witn the matter of {Tennanev that in* 
had been talking about, and an-wered that tiiev do have 
amenorrhea when tln*y are pregnant. Xeither amenorrhea, 
dysmeiiorriiea. ;nor a nioi-bid menstrual condition is a dis¬ 
ease, but can be called an aliment: it is not a proper thin-' 
to treat, and mere is an agreement of medical opinion on 
that subject, and ha- been ever -im*<* tin* witness ^radu- 
«111 <j ii \\a> nis read 11114' bet ore || ( . graduated. 

He was asked ii la* had ever heard of a book called 
“We-; on I)isea-e> of Woman.” West heinn' a celc- 
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Ihc Ollier holievinir in tivutin- 1 he uilnient uit<I LT.-1:ini;- ri.i 
"! that Ill-si. Ilie wiine» ;in>weri‘< 1 th.-it hr h;i> understood 
ih.'ll the homeopaths lielirvr in IIV,'I 'ill”- symptoms. hill siller 
:hry have hoeon, .hleated. 1 lire do it exactly ihr simir ;|s 

we do: that he does not holiew Doctor West 'was a honiro 

path. 

. -Weed if he agreed will, ! tori or West that ••Sonic practi¬ 
tioners helievr that the cons;itn:ional origin of tin- hwal 
disease or local ailment should lie treated, and there 
41 is another view antagonistic t „ this, which regards 
tin- titciine ailment as the primary and more import- 
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mil, the witness answered iliai Doctor Y\ esi, were he alive 
would feel much ashamed of himself. 

An cmmona.aoume is somethin;.; that increases tlie men¬ 
strual flow or moves menstruation. \*ked if iron is use¬ 
ful in the treatment of the menstrual flow, the witness said 
il was not : that he would !ik<* to qualify that, that of course 
o\ or a loiiii' tunc it would depend: that aloes n iidit ho used 
in treating the menstrual flow. 

Asked if cotton root i> useful in treat inn* the menstrual 
flow or menstrual disorders, lie answered that la* had had 
no experience with cotton root: has read what others have 
said about it, and that is i h * * reason he has had no ex- 
pei leiice with it: it is sani to In* an emniena. a'o'Tiuu Hie 
witness never heard of any physician north or south who 
ever used it. 

Hellebore was an emmenau’ointe used by the ancients, but 
;t was found so dangerous that its use was st >pped. Has 
never heal’d of any modern physieian who used it. 

Asked if he knew whetlier r -at in medical hooks helle- 
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use of a tiling because it irives a *_;iven resuit. Iron is sup¬ 
posed to act upon the red eells ol the Mood and increase 
f nein in (jiiaiiiity and in (piality; ii an individual was nerv- 
oiis because anemic, she would iiironie ies S nervous and 
1 he blood become better; whatever <;id tiii> would have a 
tendency to improve the menstrual fund ion. 'Hie system 
"’ll pU'k up very little iron in a day. Hie witness doubts 
whether il would pick up more than a yrain a day: is pretty 
certain he would not expect it to pick up a *»ra:n a day. 

Asked why he would -ivo the larger doses of iron testi¬ 
fied to on direct examination, he answered that! physicians 
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kiK.-w that only a certain . mount of iron won!,] be 
"*•' ,a ken up, and if you only give t!mt amount of iron. 

ikni amount will lx* taken np: but a certain amount 
"ill ,M ‘ ^'ust(‘(t by tin* digestive juices and other juice-*: all 
°1 ^ * s ll< ^ Oaken tip. hut a certain amount of it goes out 
in tin* draught. lie would not consider aloes a tonic. It is 
♦in excitant ot tin* pelvic circulation through tin* reel a 1 cir- 
culal ion. 

Asked if this statement by rotter is correct: “Aloes is 
a tonic-ast rin.ii'ent and resin-bearing purgative, an emmena- 
iS ( one, 1 1 !> a ^toniac! 11 e tonic in small do-v-, n stimulant 
of the hepatic fiuuetion-, and an excitant of the pelvic cir¬ 
culation. A Joes is chielly u>ed in combination with iron 
or other dnurs for amenorrhea.“ he answered that he 
thought Doctor Potter must have been writing from one 
ot those old books and not from what lie knew: he was 
an ai in\ ojieei. \\ 11 itess : h i n!; s tins is ^atlieie.nt reason to 
believe that Potter did not know very much about it. If 

1 ( ^ t < i ban \\ 11: t en om \ a ; ><»u• t!iose 11 11 ugs winch he knew 
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rn, n bark is much employed as an emmenagoguo. 
P ks used in the South for intensifying uterine action in 
dysmenorrhea and amenorrhea.." witness answered that lie 
knew nothin- in the world about cotton root bark and had 
ne\ei u — ’d it. Doctor Potter would have to make the wit¬ 
ness believe that it was used in tin* South for the above 
purposes more than by just saying it. Is pretty sure that 
it is not so useu iin the South. Has talked to a great many 
gynecologists of tin South and belongs to the Southern 
( f \ 111 to! ouiea! am: Si• rgi**a i See;et v. a.nd never iue } a man 
who ever Used cotton root. 

I he attention pi tm* witness was called to the fact that 
tlie book by Doctjor Potter had been through nine editions. 
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ho \\a> asked il llus indicated that thorp had boon a 
considerable study of this book and that it had a standing, 
to which he replied in the affirmative. 

-b'> Ur docs not agree with the statement in Potter 

laat “i>lack hellebore is an old remedy, having been 
1 1 iii'lily esteemed by tin* early physicians for amenorrhea, 
i{ocellily it has gone out of fashion." Witness never used 
hello!>on‘. ! he books say that it was very much used in 

early times: ihe definition of it is “a violent gastrointesti¬ 
nal poison." 

Wei loot is sometimes the cause of menstrual trouble in 
women, and when colds are caused by wet feet, that is apt 
to be reflected in the menstrual organism and is a proper 
condition to be irented. 

A>ked if a quarter of a grain of black hellebore is a vio¬ 
lent poison, witness answered that he never used it. 

Witness does not believe in tin* list 1 of patent medicines, 
and approaches tins matter I nun that viewpoint because 
jie iias seen so very much harm come from them; women 
have l<»t their lives from them. 

.\>ked i! it was not well recognized in medicine that there 
i> v. hat i x called a synergistic etteet of drug^ reinforcing 
each oilier and being more potent than either taken 
4(> singly, witness answered that that might possibly be 
>o. luit lie would not say that ii was in these drugs. 

Willie^, i" acquainted with the publication known as 
"Soli*. ( ‘ ! heu (ii.! bens Phamiaea Therapeutics Materia/ 
Mediea au<i i'rng Action. which is a verv recent work, 
published in lib’s lie agrees with the statement of Solis 
* When that a drug which has the effect of inf uencing the 
con<i act ion o' lire uterine muscles is of lmpoi'tancc med¬ 
ically, ami drugs may excite tin* ut erine cont ract ion reflexlv. 

I u rga t i \ es a re >om< *t iuies gi\ < *n in overcoming abnormal or 
had me 11 >t r11a 1 eondi i ions. 

i ii'* a. tent ion of the witness was called to the following 
statement by Solis (When: “Kxtraet of cotton root hark 
was found to increase the tonus and contractions of the 
uterus both isolated and m sifu . ’ and In* was asked, if cot- 
i;, u ie,i; i»ark increased tin* tone and increased the con¬ 
tractions of tile uterus, whether it would be useful as an 
emmenugogue. and answered that he thought not; that if 
the abnormality was either amenorrhea or dysmenorrhea 
tin* cause would have to lx* known. 
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A\ i!i<* won! rouse ]s 11 > a** used bv linn to 

nic.-ui tli<* opinion of llu* uTeat majority of physicians 
4< prnci iriiii* - m**.licinr. A-krd ii 11 1 <• i*«* was a minority 
opinion, .nr -aid 1!i• *r«* an* always a nnmhrr of i^nor- 
«int p!i\ Mcians. \\ onld say ihat any physician who would 
prescribe in combination cotion root hark, hellebore, aloes, 
<in<l non ioi ameuomien or d vsiueiiorrhea is ignorant ; hr 
(*<)n[<l prescribe any mir of them singly and miidit not 1 h» 
ignorant. It hr w.-iv prescribing tor sonic condition which 

hr knew would hr inn i by on. of these. and that .. 

dition drvrloprd ainrnorrhra. hr would hr pcrfertlv riuht. 
it hr believed hi- patient w:i> anemic and had ainrnorrhra 

ott t hat account, hr could pre.-rnbr iron: it constipated, 
a lors. 

It a physician experimented and found that cotton root 
hark or yo>^\ pimn was briirticial in cases of amenorrhea or 
d> sriienorrlira. wit nr>> would say hr wa- ignorant because 
hr was -oirrtinu this dru<: instead of one that is reliable. 
It a physician experimented ii]ion animals and found that 
tor uterine troubles, amenorrhea, and dysmenorrhea, cotton 
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con t rad 1 1 u! 1 1 y as almost synonymous*. In some iu- 
s 1 a1 1 < r> in i::*♦!i, t. 1 <tiuici;! 1 1 r> a contraction of the uterus 
is a de-irahle t nine. 

Witness was asked it he agreed with the statemont in 
said hook by Sohs-( olieii that “cotton root bark is used in 
the t i eaImeiit <»I dysmenorrhea and csp(‘<*iallv of metror- 
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! i 1 . 1 ^ i .‘i in ;i 11 Ms tonus, ; i ud a ns we rod. “1 oerjt a i uly do not ; 
<iiin 1 don ! think So!is-Cohen would agree willji if if ho were 

Counsel for claimant moot'd 
flic witness as to what ho : 
l.ody else would think or do, hut tho Cojurt overruled 
■aid motion, to which ruling an exception was noted 
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tropuontly a choice hy physicians between drugs 

> i *- 


l-'or amenorrhea yt»u may have a choice hetwt 
<>f drags and a number of comhinations. Some 


1 v discarded. 


en a number 
times a pliv- 


* * * 1 • I 1 % 

"'man pi ei e;s <>ne drug over anolher in tin* sajme cafegorv. 

*h>c> not know whether liellohore is denominated an anfi- 
spn>modie. It certainly causes a contraction of the intcsti- 

11:1 ■ r: ‘*t• causing diarrhea. Tie would not consider it a 
sedat ivo. 

•\! :m ‘ s 1 ^ a purgat ivo, and a doctor has his chjoice between 
C' (, k-e m lour!ecu purgatives. Some preler ojne and some 
a not !ier. a nd some pret er di I i erenf comhinat ioijs. If by use 
> 011 ! *ad a particular combination worjks well, you 
* 1 1 ei 11 : 111 ! i a* to use it, w i i id i i s somet imos ca 11 ed empirical 

medicine. 

Ilm attention was called to a statement in said hook by 
So : e < oh<• 11 that In lnnctional amenorrhea iron is some¬ 
time- o! great oeiielii. It is given in association with aloes, 
;ls :!l !'dl> ot aloes and iron. Such mixtures are especially 
i adn-at >■< i when tin* amenorrhea is associates! [with chloro- 

i 


>l "* ami a"i\cd it lie agreed lli(»rewith: and aijswcred that 
! did in tin* main: that it was not good treatment, but a 
physician could use it. 

'' the indi\'idua 1 is in normal henllh, mens!rnation usually 
occurs periodica I ly. It it does not occur, if is pot the men- 
ruai ion that is wrong: hut something else andjincidentallv 
sin* does not meiist mate. 

Asked it lie had not lound in his experience,! and if it is 
tiie concensus o| medical opinion, that wlien menstruation 
does not or-ur at t he t ime t hat it is expect ed, and a woman is 
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distressed and out of sorts, it is ,, u „,„l thins to have it 

occur,, witness answered. ••Vos. because that relieves her 

niI11< 11 to . r >,,inr it is painful, it is a -nod 

t 1111! 14' to !‘clif\ c her p; | j 11 

-)1 ' ldon»js is a ... i|„. ] ,]<„><! I »\ which j J,,- 

fed coils In •runic v.-ry few and t lio iuiiivi,li',al heroines 

a ,! •' '•" - !v '- iron, that tunes up the Moo.! 

< tiloroMs may he a cause of amenorrhea. 

Askeii if he asrenl with a .statement 1 iv Do,-tor Darliu- 
ton who was health nt'lic-,- ,.f Ww Vork City, that “Wet 
cet and. colds are a very ft'cpicnt source „f ill health in 
women, w it ness answered in the atunnat iw. 

!' lll; " ""d'er moriiid menstrua! conditions" 

mialit reter to sjieh ihinits as excitement, shock, worn' 

f. 0 "'-' " llirh - s 'amlim- to., much, or somethin:- of 

1,1 1 l; " :li "sc 'uiaiit hrine' on niorhid menstrual 

oondit 1011s. 

A hemostatic is souielhine to st„,, hire,line. Krj-ot and 

!" "" I'ittm. are included hv 

‘ V Hh'p-'uus and m many standard works in the same 

' . ." s !hillk ' "'""Id I... the em,m.„ a 

"•>' udmd if he had heard of Doctor Shoemaker 
a Rro ,.ss„r ot materia medira. pharmaeoios-y. thwajH-utiw! 

■ " ’ ' 1 ‘ 1 "" d! e| Ue ; physician to the Medico ( 111 n , I-..;,... 1 

1 1 of i’liiladelphia : clinical professor of'dis- 

d,c s Km ,|„. Mcdieo-t 'hinireieal Colh-ec 

, ... " , lla<1 ' ‘I’ 1 " :,u<l Siiiswere.! that lie had: that I. 

".'Siio.-muK.-r was a man of wrv hieh s, am | in; ,. 

M ‘ ;| M dll ii tti ni flj,. . , . 

1 ... j \ . , ., , , ‘ ( ‘ 11 * «i « o 1 1 > 1;11(*iru*,1{ 

„•.• ■ 1 ''.at Aloes ,s an excellent emtnena- 
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! 'f ,v, ; ,i . " ;i:! statement and answered, ns. ihat 

l.:? 1 :; 11 ; ‘ ;i: v down from past years, and 

" V Th ntWV ‘ cfeiidant "s pills came „„ 

. . 1 ^hoetnaker was puhlishe.l in iso,; 

-fvd that aloes and iron in iso;, atl(1 

( . ( ( , OII>i I < I 5 ' I< ,! . ,l " ‘ ll! rXr< *^'‘ nI oniinciini4-o:4U(‘. witness an¬ 
swered. ill* «*vu!..i»l !y liionu'lll Sti." 

The attention of witness was aDo called to the followin'" 
.statement in saul hook: ”The hark of the root of .irossypium 
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contain.** resin, tannic mud. a U'l a r<*d coloring mat lor. A 

u fluid extract ran 1 m* obtained (both alco- 
,u ' iioli<-), 11n* dose of iIn* former being one in jivi* grains, 
of lln* latter half a drachm to a drachm. A remit do- 
rociinii is also used in 1 he South. it has a special action 
upon the uterus. like ergot, and is employed d* the same 
cla>s of cases in scanty nmuM mat ion. dysmenorrhea, and 
di ii i i14 1 < 11m11 . i !c was a sked as 11; wh e 1 1 •< 1 r 11 je consensus 

of medical opinion agrees with Doclor Shoemaker that gos- 
sypiuni is used in scant \ menstruation and dysmenorrhea, 
and answered that he was satisfied that Shoemaker was 
just getting that out of some other book. 

il the witness lonnd b\ tin* use ot a particular combina¬ 


tion that it was causing good results in a class |of cases, he 
would ieel justified in continuing it. 

_ ^ itimss was asked to assume that he had used a prepara¬ 
tion containing four ingredients, the* nature of which lie 
had seen or read of in medical works, and luu| prescribed 
such preparation for a number of patients foj* menstrual 
troubles, and had received from his patients veijy favorable 
reports, extending owr a period of years, and very few 
complaints, and to state whether or not in his opinion lie 
would be jusi ilied in coni inning the use of such prepa- 
•)4 ration, and answered that if lie assumed anything 
so ridiculous, lie would answer “Yes." 
lie was then asked to assume that he had used this prepa- 
1 ibion ior amenorrhea and dysmenorrhea am for other 
menstrual disorders coming under the term “morbid me l- 
stl uni conditions, and to state whether, assuming the 
pi emises. he would admit that it was proper o continue 
such use, and answered “Yes.** 

* M t b* was aski*d il he agreed with a statement in El- 

lmgsw ood s Mai ei ia dedica concerning gossvpjum 
a> follows: “It is a hemostatic of some power, being used 
principally to control the hemorrhage of uterine fibroids 
and incipient cancer, it i> a valuable agent in metrorrhagia 
and menorrhagia, but is not in general use," an|l said that 
he certainly did not: that the author would be hung if ho 
used gossypium for cancer, and his mind must have been 
a thousand years old: it would be malpractice. 

Asked if he agreed with the statement that it was used 
principally to control the hemorrhage of uterine fibroids. 
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witness said it would 1 m* had practice, l»ut lie miidit have 

used it. 

Witness v rad ua t < *< 1 at (‘ohinihian I’niv«*r>it y. what i> now 
called (icoru'r Washington 1 niversity. and anions tin* text¬ 
books, there Used was ‘‘Therapeutics. Its Principles and 
I met ice. by II. |( . Wood, who was a man of verv hiidi 
staudin.ir. It was a uood work at tin* time it was used as 
a textbook at tin* university afon said. 

Asked it lie agreed with a statement in said book 
ub as to uos-ypium that “Doctor II. 1. <iarrmm*s has 
iound it a most serviceable aimnt in arrest ini;' hrinor- 
l haiie and ameliorating the other svmptoms in uterine 
polypoid and lit»roi* 1 tumors, and even in uterine eaneer. 

I he remedy has also been employed in amenorrhea and d\ - 
menorrhea. the willies'- answered that the statement wa> 
Vl “i'.v pernicious dreadful. In response to a «:iie>tion 1.\ 
the Court. counsel for defendant staled that tin* book in 
question was published in ISPI). 

I he witness was handed a number <>f prescript ions, 
hereinafter introduced in evidence, and he was asked 
whether the fact that in said prescript ion he found ph\si 
eians prescribing pills ot various patent medicine houses, 
containing- tin* d rims eonta 11 u*d in <it*fenda 11 1 s pi 11 - . elianm *< 1 
his opinion as to the concensus ot medical opinion that "aid 
drills singly or in combination should not b.- n^ed and 
wore not used as emmenai^mues by phy sicians. Said pues 
tion was aecompnideti by a statement of counsel for defend 
ant that he woullu prove that said prescriptions were eiven 
by the physicians without an examination ol the patient to 
a pei-son who went to the physician and asked for a pro- 
script ion toi] amenorrhea or dysmenorrhea. Witness 
answered that lie still entertained tin* same views 
as to the consensus ot medical opinion. 

Parke Davis Company eet out proprietary medicines, 
not patent medicines. Spnibbs is of ver\ hieli repute as a 
proprietary medicine house, not a patent medicine house. 
Til | >1 opi let a l y medicines t o rin u la s a re disclosed. In pat¬ 
ent medicines the formulas are secret. These houses main¬ 
tain bureaus of research. 

There is a publication known as the “National Standard 
Dispensatory,’' which contains the natural history, chem¬ 
istry. pharmacy, actions, and uses ot medicines, including 
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those recognized in the j.linniweop'cins of the Unjited States, 
Dreat Britain. and (lermanv. 

Dncioi- Hobart Amnry Hare. professor of therapeutics, 
materia medica and diagnosis in the .Jefferson Medical Ool- 
le.-v of Philadelphia, and physician to the .Jefferson Medi¬ 
cal College Hospital. Was a man of very hiiili standing, 
^dness does not know Doctor Charles <iaspari[ 'Idle fact 
that In* was a member of the committee on revision of tlie 
l nited Stales 1’harmaeop«eia with Doctor Ilarj would in¬ 
dicate* that he was a man of hmh standing. Doc|s not know 
Doetoi- Henry .1. Kiishy, a co-editor with Doctor*; Hare and 
( Jaspari of the hook aforesaid. .Joseph \<\ <;cislLr, chemist 
the .sew \ oi'K State Department <>t Agriculture; 

I hictoi I'jdward Kleiners, pi*o!essor of cljemistrv at 
tlie 1 ni\ ersit\ ot \\ iseonsin: Doctor Ikpiiel Base, 
professor of chcmi.Mry at tlie I'niversiiy of Maryland (co- 
editors of the book aforesaid) mn.M he men of li’i^li stand- 
in j?. 


J h( attention o t 1 11 <* \\ 1 1ness was dlr<*ct<*( 1 to a 


i; 


in the hook aforesaid that “Aloes disiinetlv itu 
menstl nal flow. \\ hether this is dne i<> some 

^ Il, nc ( ' °1 the urn- upon the uterus it s * * 11. or whjetlier it is 
caused b\ an extension ot the irritation of thelreetnm to 
the uterus, is not definitely known: hut it probnlilv acts bv 
iuci ea>inii’ pelvic congestion. Amenorrhea aijd menor- 
rhaeia resulting from anemia an* frequently relieved bv 


statement 

i‘(*ases the 
direct in 


aloes when combined with iron ami other sail; 
dies, * and he stated that he agreed therewith, 
aloes distinctly increases the nieiistnial liow: it 
pro])er to cause them to liow where there is a ( 
and the menses are not I lowing. 

He was also asked concerning the following' statement in 
said book: ( otton root hark has been recommended as an 


hie reme- 
and that 
mieht be 
hmu'estion 


excellent emmenairoii’ue. and it K said to he esne< 

i 

ful in the treatment of sub-involution and ii 
"‘h sion ot the menses result in*^ from exposui 
It is said to Jk* a much safer remedy ihan e 
do(*s not cause tetanic contraction of the utei 
marked a decree. In the control of hemorrha*. 
root hark is interior to er^'ot, hul it is said to! lx* more 
efficacious than tlie latter remedy in the treatment of 
uterine fibroids.” He did not au*reo tlier(*with, land said 
that the statement was hearsay and no authority.| 


iallv use- 
suppres- 
!<* to cold. 
*.U'of, as it. 
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Ills attention wa- also directed to a statement in the 
book last aforesaid that “Over-doses of blade hellebore 
produce a violent irast roenteritis. with uau-ea. vomiting 
iiinl I’lii uili.u i and lie was a-ked it u quarter <»j a uraiii 
\\onl«l bran over-do-e, an«l replied that it would not: (hat 
an over-dose would 1 m* three or four grains. 

Iron is one ot tin* “bi^ five'* druirs. When taken in over¬ 
doses. it produces irastrie pain, nausea, vomiting and puri**- 
in,U• 1 h<* 11 * <11 <* niauv d r u i: - in whie 11 \ <>\i want to u 11 ard 

against over-dosing : and if you had to err. an under-dose 
is better than an over-dose. Medicine i> noi an exact 
science. 

I he attention o t witness was d i rect ei 1 t < > a si a t e~ 
bb nient in the until edition of said Dispeiisalorv as to 
cotton root bark, that it was introduced into medi¬ 
cine b\ I>oiichelle in 1^-hh wiiox* tavorable opinion ha> !»een 
confirmed by various Southern pra»*titioiier-. and Doctor 
Scott lias shown experimentally in l!'ll that cotton root 
bark increased tin* contraction.- and tonus <»{* the uterus, 
although it is somewhat les- j»owerful than erimt. and lie 
was asked it he agreed with said statement. Witness 
answered. “Well. 1 believe what lie -ay> that iir found 
it. W itnes- does not know who itoiieiielh* was. {{i< at¬ 
tention was further called to a statement in -aid Disnen- 

t 

satory that **! Iellcbore. black, wa- formerly used a- a dras¬ 
tic purine in doses from 1<) to irrain-." and lie wa- asked 
il this would indicate that the over do-e mu-’ be about ten 
strains, and answered that he >uppo>ed that ten er.dn- 
would be an over-dose. 

He was asked to assume that a hospital had received a 
donation ot pill- containing tin* inuredient- in claimant's 
])ills, and after usin.u - them on women patient-. had sub- 
se(|Uently purchased claimant's pills, and after a lapse of 
seven years, the hospital turn!- becoming low. had solicited 
a donation of said pills and received them, and had stated 
that they found them \vr\ beneficial and useful: ami 
61 to stati* whether this would alter his opinion as to 
the pills hebur of value, Counsel for claimant -fated 
to the Court that lie would establish by competent testi¬ 
mony the facts contained in -aid hypothetical puestion. 
The witness answered that said facts would not change his 
opinion. 
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On redirect examination said witness testified, in sub¬ 
stance. iliat tlie effect of ergot in the treatment of any of 
the conditions spoken of would be to contract the blood 
vessels and muscle libers; that if hellebore, aloes, iron, and 
ergot wen* given a woman suffering from qver-profuse 
bleeding, the ergot, if given in proportionately| large doses 
to counteract the effects of the other ingredients, mil'llt 
have a leiidencv to check the tlow. The effect of the other 
ingredients would be to produce a greater th|>w. and the 
ergot would have to Ik* given in large enough quantities to 
counteract that effect. 

ddie consensus of opinion aniom:' physicians is that their 
actual experience is more controlling in their diagnosis and 
treatment than textbooks. | 

Hellebore has been practically discarded as a drug 
dl' because it is dangerous and. witness presumes, be¬ 
cause tliev don’t find anv use for it. \Vitness was 

• • i 

asked if lie agreed with tin* following: from Doctor Potter’s 
“Materia Medica, Pharmacy and Therapeutics’’: “Tt. 
(hellebore) may cause abortion in the female add priapism 
in tin* male, and is said to have frequently produced hemor¬ 
rhoids, which if existing it will aggravate” aijid over ob¬ 
jection and exception that this was an attempt tio insinuate 
something concerning abortion and that the pilps were not 
put out for this purpose and no claim was evcjr made for 
them that they will produce any such thine;, testified that 
witness did agree with Potter. 

lie was asked whether aloes could brine abojit an abor¬ 
tion, to which question objection was made by counsel for 
defendant upon the ground that the complaint contains no 
allegation relative to an abortion, and that the question was 
improper unless it included some statement as to the amount 
of aloes necessary to produce an abortion: but the Court 
overruled said objection and allowed an exception to coun¬ 
sel for defendant : and tin* witness said it mighj. 

His attention was called to a statement from I|)octor Pot¬ 
ter’s “Materia Medica. Pharmacy and Therapeutics” con¬ 
cerning aloes that “It must be avoided in irritable rectum, 
hemorrhoids of active form, menorrhagia and pregnancy, 
unless given in small doses and with care,’’ \Kdth which 
statement he said he agreed. 
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His attention wn> direeb-d to the following contained in 
tin* pamphlet accompanying defendant's }»i 11 s : “We ear¬ 
nestly recommend that a regular course of treatment with 
(liichester‘s Diamond l>rand pills he taken at each 

63 period for three or four months to prevent difficult, 
painful, over profuse, and morhid menstrual condi¬ 
tions. one pill three times dailv for two davs before the ex- 
pected reappearance of the menstrual flow." and was asked, 
having in mind that these pill- contain one half grain of 
aloes, whether in his opinion as a physician that would he 
prescribing with care, and answered that it would not. 

Witness agrees with a statement in the hook of Doctor 
West that “Amenorrhea from imperfect formation of the 
sexual organs may depend either upon causes which alto¬ 
gether prevent the performance of the menstrual function, 
or on such as merely interfere with the discharge of the 

menstrual fluid. (Pauses of the former kind are fortunately 

• 

very rare, since, depending’ on the absence or detective 
formation of the uterus <>r ovaries, they are completely be¬ 
yond the reach oP remedy: tho-e ot the latter description 
gvnerallv admit of cure." 

V • 

And witness oveir objection and exception that it related 
to a matter outside 1 he cn^o testified that he a a reed with the 
st at emeu t in the book of Doct or West “ 1 besides these cases 
however, in which the non-appearance of the menses is dm* 
to a cause wholly beyond the power ot art to remedy, there 
are others in which the ovaries are present, and perform 
their functions properly, in which the uterus also exists, and 
the periodical hemorrhage takes place from its lining: but 
the effused blood finds no means of escape, owing to con¬ 
genital closure of tile <)> uteris, or to the absence or occlu- 
sion of the vagina." 

On re-cross examination witness testified in substance 
that aloes might produce an abortion in puile large doses. 
Does not say that it does produce an abortion, but it might. 
A larire dose of aloes would 1 h* three or four "rains. 

64 One half grain is not a la rev dose at all. Any ca¬ 
thartic will ]>r<>» 1 itce an abortion occasionally, but vou 

would expect anyone to |)rescribe a large dose of they 
wanted to produce an abortion. 

lias understood that ergot has been used to produce an 
abortion. A large dose of ergot would be a teaspoonful of 
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the fluid oxlmot 1‘our lino < a day, or Ion grains would be a 
dose, Ootton root bark is said lo bo a loss active tiling in 
anv sui'li mailer than ergot, and witness lliinkls two grains 
would be a small dose*. ! 


Dr. Edward Francis Kane upon direct examination as an 
expert witness for plaintiff testified that tin* jlack of flow 
during pregnancy is a physiological amenorrjiea: that in 
treating it it is not considered at all since if \1ou did treat 

* • i 

it and remove the cause you would be performing an opera- 
t ion. 

bo I’pon the direct examination of Docjtor Fdward 

Francis Kane the following ijiiestion was asked: 
“Doctor, the evidence in this case shows that (the (’hiclies- 
ter Diamond Drand pills involved in this proceeding con¬ 
sisted of one half grain of aloes, two grains exit met of cot¬ 
ton root bark, one quarter grain of Mack hellebore, and 
one half grain of iron sulphate, with certain other mate¬ 
rials that are not drugs, forming the coaling of the pills. 
Are you familiar with the consensus of medical opinion as 
to whether a pill, or any combination of tliosj* drugs the 
same as I read to you, has any therapeutic \alue in tin* 
treatment of amenorrhea F* To this puestion jcounsel for 
claimant objected upon the ground that the witness had not 
1 »(*(‘ii shown pualified to answer as to the consensus of opin¬ 
ion. there having been no preliminary showing jthat In* had 
made sue}] an examination as would inform him! of 
oral opinion of the medical profession: but saijd objection 
was overruled and an exception allowed to j'ounsel for 
claimant: and the witness answered that the consensus of 
medical opinion is that they are useless, which answer was 
moved to be stricken bv counsel for elaimiant for the 
bb reasons stated in the objection to tin* puestion, which 
motion was denied and an exception allowed. 

This witness also testified that it was the consensus of 
medical opinion that tlit* pills manufactured by claimant, 
or any other pill containing the same ingredientk would be 
of no value in tbe treatment of dysmenorrhea, menorrhagia, 
metrorrhagia, or over-profuse flow. Witness Stated that 
the average woman will call any flow from tin* uterus men¬ 
struation though if is not a proper term. 

On ero>'-examination Doctor Kane testified, in sub¬ 
stance, that he would think that by ‘‘other morbid men- 
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strnal coni]i:i «»t 1 ^ was Tin*;;nt any other irregularity of the 
nieiist run I function than 1! • < • ])artic*ular kind specified. 

In certain ea-**s j* possible that some of tin* ingre¬ 
dients of *!(♦’> pillsdn ouesrj >n would lend to product* a men- 
strnal Mow. Iron act- only indirectly upon tin* uterus or 
orirans «► 1111 ♦•«**«••! t Ih-itw' it li that have to do with menstru- 
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a hoi it two month'*, a.nd !ii< knowledge with relation to cot¬ 
ton root hark eann* hy asking people* nhont it within this 
period. I>nt from io*nerai teaching and ireneral knowledge 
of obstetrics and iryne.-olotry in the last twenty years had 
acquired the opinion that it is useless. Made no particu¬ 
lar inventiiration until after retained as a witness. 
bS hVcalN that <*o*ton root hark has been mentioned 

by a Jinmbef ot medical writers a< an emmenai:*o<jno, 
which is a drnir or combination of dru^s which will induce 
a bloody discharge ! rom tin* iPerus not necessarilv men- 
struation. Most ah *e\tboo!<> ,n their list of drug's include 
cotton root bark a< an eunnenairoeue. which is a combina¬ 
tion that moves the nieiiscs ; emmeiian’oinies are recognized 
remedies in the medical profession and prescribed bv phvsi- 
cians irenerallv. 
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Hnll a grain ot aloes :s a small dose, mid six or right 
■"ia 11 is a laige dose. A halt grain of aloes rjepeated throe 
times a day would have no offer! upon the menstrual fmic- 
tion. If given in combination with another d mg. the other 
drug- might, hut tin* aloes would not. 

Synergism is a more or less partially accepted fact of 
<me dnig aiding tin* action of another drug When in com¬ 
bination. Ibis is not agreed to hv everybody, but is ao- 
( opted h\ ])h\ sicians ot stamling bv a gi*t 1 1 mauv pliysi- 
<'ians. and theta' is a foundation for the principle of syner¬ 
gism. Doctors do not a 1 wavs agree about manv of tile 
principles of medicine. 

I he actual cause ot menstruation is not known, 
bd Asked it tin 1 menses were not flowing or if there is 

1 aunt ul mens! rual ion. would that come under the 
head of either a local ailment or a local disease, witness 
*. . i < m 1 that it was a coo rd i n g 1 t < > what can sin] the pain and 
l«u k ot flow. I he presence or absence ot I low means noth- 
111" tu itselt, but that something' ,s wrong somewhere else. 

It the menses are not moving at a regular period, 
<(l it is not desirable in all cases that tliev move. 

( olds cause suppression, and a cold may manifest 
itselt in this part of a woman's analomy. If you could cure 
the cold, the menstrual function will take care of itself. A 
( ‘‘dd in the head is different from a cold affecting the 
’"eases. The two conditions are not analogous and can’t 
be compared. 

Asked it then* are not two schools <>t‘ medicine, one sav¬ 
ing ** I real the local disease or local ailment first, and then 
afterwards treat whatever you think is back of the local 
t J o u I he, witness answered that there arc some physicians 
w ho do that, and it is much the easiest wav. It is not reeog- 
as the proper melhod of treatment by most physi¬ 
cians. but there are doctors who will agree with it. 

i b* attention o t w 1111 css was ca I h m j * > t 1 1 < * hook of Doctor 
" est. heretofore, mentioned, and lm was puesiioned and an- 
s we red as follows: 

W - Aow, I would like to ask you whether you agwee with 

this: “ -Tiie constitutional origin of local diseases'_ 

{ i that is, the constitutional origin, what i» hack of Hie 
disease has, ever since the Ame <>i gohn Hunter, 
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<*nuaued. and nniv| d<*>erve*dly. tic closest attention of tll<‘ 
lx*st practitioners ot medicine. Some practitioners, and 
those especially who reject the novel modes of investi¬ 
gating uterine* disease**. and who take small account of the' 
tacts which those modes have either revealed or brought 
into irreater promine*nce than heretofore, applv this ex¬ 
planation to almost all diseases <>t the woiiil). a 11 <*u' i nu' that 
uterine ailments,—lie has once use*d tin* word *dise*ase*s,* 
and he now says ‘uterine ailments'--‘is at once preceded by 
constitutional derangements, and is mainly dependent upon 
it. <iii(l that coiiMMjUcnt treatment must be* addre*sse*d prin¬ 
cipal!} to tin* latter—that is. tin* constitutional derange¬ 
ment—‘and more suhordinarily to the former* that is. the 
uterine ailnnmt. * I here is another view direct!v antano- 

nistic to this, which regards tin* uterine ailment a> the prin 
mary and more important in almost every instance, and 
according to which the local disease is everything: the con¬ 
stitutional disorder nothing else than its necessarv result.* 

1 hat is just tin* reverse. 'That i> true, isn't it.' 
A. 1 here are people that believe that, yes. 

**bl- (Kuadinir:) ‘and the influence of these latter 
opinions that is, thost* who regard this as primarv and 
more important in every instance*- ‘is apparent in the prac¬ 
tice* ot those who are constantly on the lookout for me¬ 
chanical causes ot dysmenorrhea, and who frequeiitlv dilate 
ot incite tin* ci rri uteri tor its cure: who trace tin* gravest 
<*\il to slight misplacements ot the womh, and introduce in¬ 
struments into it s [interior to remedy its malposition.* Xow, 

< lo \ < >u < i e i (*** with what In* sa y s t In* re* as t < > then* 1 m *i n < >• t In *s< * 
two schools ! A. \ es. t here are* certainly people who believe* 
that the* local condition is an important tiling. 

^ih And the* local comlition, whe*re* me*nse*s are* sup¬ 
pressed. is the* nmnst rual condition, isn't h ! A. Yes.' 

There an* certain types of painful menstruation in which 
you find trouble* such as ele*scribe*d by Doctor West, Then 
>on would be treating; the* ute*rus, but not primarilv to brinj* 
on a flow, but to cure* the* basic e*ause* of the* trouble*. 

De*ttin- we*t fe*e*t and cold following- that i> a fairlv 
frequent cause* ot elisorde*r of the me*nstrual function. 
Witness knows no local tre*atnu*nt for this, and would not 
(<n e* w hethei the* patient menstruated or not. Suppression 
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,lm ‘ lH‘lvis. which iJ brought on by 

. s 1 ' ,n ? ,al eol< ’ an,i "'itness would try to restore general 

circulation: and when this was .the How would take 

'••■no ot itselt. Wotdd not give drugs for congestion in the 

pelvis. 

‘ m ‘ s, ’ n, !‘ <,r "' s "' hi( ' 1 ' nre said to operate upon this 
coi,g,.s t e,i condition. They do no, act locally on the pelvis 

\ 'tuess wouid g.ve a patient a big dose of ejisom salts and 

, , A1,,<>s is s ”Pposo,I to increase pdlvic congestion 

.ti.d should not he used where there is peHie congestion. 

" '1iess Inis only seen cotton root classed : 

It may he classed as an enunenagogue. 

Tlie attention of the witness was called to 

'. lH ' '7 0k Ooorge H. Wood gos- 

i"pi"tn. heretofore iptoted. and lie was askejd if he would 

' 1 s: '- v ,Iia) . ,l "' f '°"sc‘iisus of medical optjiion was that 

y' pi uni had no benelicial el'fec, upon the uterus 

‘ 4 ;UIS "' <,n ‘ <l ,l "‘ ^tateluent of Wood was too 

"'oa<l: you can't say that you can treilt amenorrhea 

l: " " !l - v there are so many things ithat cause it 

in s<>:n<* cnscs it In» o- ()()( ] 

The dysmenorrhea that Dr. Wood speaks oti might be due 

a . ,,nior 01 ' 10 ovar . v or something like tliati. and no drug 
"’"1,1 elite It. In cancer of the uterus it would! be absolutely 
1 angerons. It cancer of the uterus has gonj> far, nobody 

n-'olT.'" u-', (a " COr h . e « morbid eaujse of uterine 

.. ' 11 11 ' ol1 ,ll< ' i-peakitig ot the metises, vou would 

,,r ‘l" l;lnl ; v n ' l, ' r to matters relating to the ijienses. but a 
1,1 " ,, ' nis uil1 '■■■'"*“ disorders of t!he menstrual 

'tossy,,inn, might he a serviceable agent jin arresting 
' "on I.ige It It were t rom certain causes. ||f f rom can- 
, " "ouhl prohahly make it worse, and a person might 

•'•iced {(, distil. | 

Is opposed!,, the use of patent medicines jhnt not pro- 

""" l< ‘ im ‘ s: 1,111 •*’ I"’ knew what the ingredients 

lf’wi,i"!l M< l-"'"'.' ll ;' ir U<, " M ,lw « P«t<|nt medicine. 

Ij» knew that the same ingredients fcontained in 

c a i man I s pills are in many of the proprietary 

oimulas issued tor amenorrhea by such houses as 

Wnlfor t i , S,, " ,l)1, ' s ' shar P< > ""<1 Dohme, Warner, 

- "I id and others, would still say that the consensus of 
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medical opinion \va> that these drills would have no in¬ 
fluence and were valueless for amenorrhea and dysmenor¬ 
rhea, because the causes are so diversified that vou can't 
find one drug to cure all. 

The attention of tin* witness was directed to the state¬ 
ment in tin* hook by Doctor (Jarrigucs concerning ergot and 
cotton root, and In* was asked if he agreed therewith, and 
answered that he air reed with tin* statement in regard to 
ergot, hut in regard to cotton root did not know and had 
never used it. 

Potter's “Materia Medica" was one of the standard 
books, and witness agrees with the statement therein con¬ 
cerning iron that “When used in combination with aloes, it 
increases the cathartic power of the latter drug," which is 
what is called synergism. 

As to tin* statement of Potter that “Cotton root is be¬ 
lieved to be an efficient oinmeiiagoguo and oxytocic by Sent h- 
ern practitioners," witness does not believe that in the 
South they consider cotton root as an efficient ennnena- 
gogue. V(|)u will find that statement in practically 
7b every book. It is just copied from one to ihe other. 

Witness on being asked if what counsel found in Dr. 
Potter on Materia Medica that cotton root bark is believed 
to be an efficient emmenagogue and oxvtocic bv Southern 
practitioners meant that the South believed cotton root bark 
to be an efficient epmienagogue answered, “ I do not think so. 
That statement you will find in practically every book. 

Somebody awav back, wars ago, found out that tin* colored 
• • • 

people down there were using cotton root bark to bring on 
abortions, and that tiling has been put in every text book 
almost ever since*." 

Krgot is used ii;i an attempt to bring on abortions, but is 
not particularly efficient, it is probably more powerful 

than cotton root bark. 'There are manv drugs which are 

• * 

proper to he used in small but not large doses, because the 
large doses might bring on an abortion. 

As to the statement of Potter that “(’otton root bark is 

used in the South for intensifying uterine action in dvsmen- 

• • 

orrhea or amenorrhea." witness said Dr. Potter was speak¬ 
ing from the standpoint of a therapeutist and not one who 
really treats those conditions. Certain cases of dysmenor¬ 
rhea would be much worse by taking it. if it has the action he 
savs. 
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It is true that many drugs are used and tlujn go out of 
fashion and then come back. 

Does not think that simply having talked; to doctors 
1 1 uliiu and Kelley qualities him to give the consensus of 
medical opinion through the Knited State's, but does think 
that the fact that it is his job to keep up with recent de¬ 
velopments in the treatment of diseases of women and so 
forth as I am teaching it qualities him t<) know what 

77 is being said about the treatment of sijch matters. 
Does not know what Solis-Dohen says jibout them. 

Does not believe that Solis-l’olien ever saw a fast* of dys¬ 
menorrhea that he had to treat. Has no knowledge of this 
except that Solis-Dohen's line of work was altogether dif¬ 
ferent. 

I 

In matters relating to the menstrual function in some 
cases you want to tone it up and in others you try to pre¬ 
vent its being toned up. 

Witness agrees with the statement of Solis-Cohen that 
“Drugs which have power to influence the contractions of 
the uterine muscles are of great importance in njedical prac- 
t ice. 

( hi redirect examination the witness was asked what con¬ 
ditions or diseases that would be the cause dr causes of 
amenorrhea would be beiielit/ed by the drugs J hat counsel 
for claimant had asked the witness about, to jwhicli ques¬ 
tion objection was made upon tin* ground that it was not 
proper redirect examination, and as immaterial and in¬ 
competent. 1 here being no claim made for the jpills except 
with reference to menstrual disorders and not! with refer¬ 
ence to const it utional or ot her diseases : but the j( Vmrt over¬ 
ruled said objection and allowed an exception to 

78 counsel for claimant, and the witness answered that 

the onlv condition in which he could set? anv value 
• • 

to them would l»e in amenorrhea associated wjth anemia, 
because the iron would possibly help the blood. 

Witness was then asked whether in any of the causes 
or diseases that bring about amenorrhea these|ingredients 
would cause harm to tin* patient, which was objected to as 
being a part of the Government's case in chief land not re¬ 
direct examination, and as not responsive to the cross 
examination, and the witness answered that ip the doses 
contained in said pills it would not cause hajm. 
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XoiH* Ol llit* cause- or diseases producing'dvsmenorrliea 
would In* benefit/<*d by >aid ingredient>: and if the dvsnien- 
orrlica was rau.-ed 1 »\ a swollen ovary or fibroid imnor on 
t lie inside oj tin* ill eras. 1 lie pelvic congestion whudi aloes 
is supposed to cause would really do harm. It would de 
actually dangerous to tiie life of the patient in tile case 
of tubal pregnancy. 

In case of menorrhagia, if tin* uterus were not well con 
11 acted, ami it helledoiv and < * * > 11 < > 11 r < > < * t dark d<> cans' 
Uterine cont ract ions, it Illiirllt possible de delietit/ed. 

I>ut witness doe> not believe that an v of the older 
causes would de benefit vd. In menorrhagia caused 
by some form- of tidroid tumor of the uteru-. and in cancer 
ol tin* uterus, they would be harmful by increasing tin* 
hemorrhage. 

A\ it lies- was asked whether aloes and cotton root dark 
and hellebore and iron sulphate in tin* (juantities men¬ 
tioned are cures t<*r cancer, to which question objection 
was made upon, the -round that there was no such claim, 
which objection was overruled, with exception allowed to 
claimant: and the witness answered “(Vrtainlv not." 

Subject to the objection a- not proper redirect examina¬ 
tion, and an exception allowed thereon, witne-- te-titied 
that an oxytocic i- a druir which stimulates or increases 
th(‘ contractile action of the uteru-. In ,-ome cases it would 
stop the flow ol blood and iii others increase it. It* the 
flow is dm* to a relaxed uteru-. it would -top it. If the 
uteru- contained an\ foreign body, such as orcLTiiancv or 
part ot a preirnanc> «>r cancer, *>r certain type- of pnlpvs, 
it would probably increase tile blood to a serious extent. 

Wit lies.- was a-)<ed if a woman were pregnant, 
would an oxytocic l»riui:' on an abortion, to which 
question object ion wa< made as improper redirect 
examination, ami because not within the scope of the libel, 
and because counsel for the (lovernment was not entitled 
to take two position-, namely, that said pills are without 
value in im-reasim;- the mcn-trual tlow. and on redirect 
the exactly opposite position. But the (huirt overruled 
said objection and allowed an exception to counsel for 
claimant, and tin* witm*-- answered in the affirmative. 

On re-cross examination witness testified, in substance, 
that the dose- and ingredients in claimant's pills would 
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not cause harm in amenorrhea by increasing the flow. The 
ilose iii each pill could not, and probably would not, ii* the 
doses were repealed for four of live days, if directions were, 
followed. 

An abortion would not take place without blood. To pro¬ 
duce an abortion with some women tliev would have to 
take very little and some would have to take enough to 
poison them: six or eight grains of aloes woujkl probably 
be enough. The pills are mild, small doses; anjd when you 
want to create an abort ion. von must use large* doses. There 
is nothing preventing a woman taking more than the dose 
on ihe instruction blank. I 


SI Tin* witness Doctor John Leslie Bovee having tes¬ 

tified to the constitutional and local causey for amen¬ 
orrhea hereinbefore mentioned, was asked whither a pill 
composed of one half grain aloes, t\y.o grains of cotton 
root bark, one fourth grain black hellebore, and one half 
grain iron sulphate dry would or would not in his opinion 
be of advantage in the treatment of anv of slaid causes, 

i t 7 

and subject to the objection and exception heretofore made 
and allowed to counsel for claimant concerning 1 this char¬ 
acter of testimony, testified that in itself such pill would 
be of no moment in the treatment of amenorrhea. Aloes 
may be used to advantage in producing a menistrual flow 
in so far as it acts as a cathartic. 

Witness was asked if Ik* knew of any combination of 
drugs or any single drug which would cure or relieve all 
of tile conditions which lie had described as causing amen¬ 
orrhea, which (|iiestion was objected to because! the circu¬ 
lar accompanying defendant's pills used the word ‘‘rem¬ 
edy" as distinguished from ‘‘cure." and that It was not 
claimed that defendant’s pills wen* a Hire, which 
82 objection was overruled and an exception allowed 
to counsel for claimant, and witness answered that 
In* did not know of. any such drug or combination of drugs 
and thought there was none. 

Subject to the same objection and exception, witness was 
asked if there was anything in said pills which would cure 
dysmenorrhea, and answered “Surely nol”; and also was 
allowed to answer in the negative a question as to whether 
Ik* knew anv combination of ingredients which would either 
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cure oi - remedy the conditions which result in dysmenw- 
or-liea. 

()n cross examinatinn Doctor Boveo was asked whether 
he had ever administered claimant’s pills, or the ingredi¬ 
ents making up tin* pills in tin* proport ions in wliicli they 
an* commingled, to anybody tor amenorrhea or dysmen¬ 
orrhea, and answered that In* had not. I pon redirect ex¬ 
amination he wa> asked why lie had not prescribed tin* 
pills in question, which question was objected to as not 
proper redirecti examination. the question on cross exami¬ 
nation having been intended exclusively to briny; out that 
the witness had never used this composition and had never 
had opportunity empirically to ascertain what its effect 
\\<»nI< 1 be upon tin* temalo system, but said objection 
1 f> was overruled and an exception allowed to claimant : 

and witness answered that he had read in medical 
1 iteiature of Doctor Bouchelle <>| Mississippi brmyiny out 
cotton root bark in 1^41 and claiming it had been used 
a great deal by colored people and successfully used bv 
the h rench. and that said physician had been using it in 
obstetric cases, but witness could tind nothing in literature 
other than this .statement, and could not accept the state¬ 
ment of a lorn* physician as to the brilliant qualifications 
he assumed for tin* drug. and was afraid to use it. Witness 
has inquired amony various doctors and has never found 
one who did use it. 

fdack liellebore wa- regarded when witness studied 
materia niedica. and is still regarded. as a \n*rv dangerous 
druy: therefore witness avoided it. 

U it ness ha*- used aloos a great deal, and iron a yreat d**al. 
but has never Us<*d llieti! ioyetlier for t h i - purpose becalm** 
■1 he iiau used iron in amenorrhea, it would be a lony. con¬ 
tinuous 11 ea I mem. as that m the onlv one recognized as 
efficient, and heiwmild need a much laryer dose, probably 
1''° °r ihi'ee v rai ns three tim»*s a dav over a period 
S4 of several wn*k- or months. As to aloes, he would 
not expect to yet much result from one half grain: 
certainly would not: In* reyarded that as about one eiyhth 
of an averaye dost*. If he were to prescribe aloes as a 
cathartic, would want to yive a yood deal more, and has 
(lone it of ten. Also miylit say he has never seen anv con¬ 
dition in which In* felt that iron and aloes would work to¬ 
gether at the same time. 
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Hurinu the direct examination of "Doctor Sterling Ruffin 
liis attention was called to the ingredients and dosage in 
d(‘lendanl s pills, and 1 1 e was asked tlie consensus of medi¬ 
cal opinion as to whether said combination of ingredients 
would relieve amenorrlu*a dm* to the absence of the uterus. 
Specific objection was made to this question bv counsel for 
delendant upon tin* ground that no such claim was made 
tor the ])ills; and that il theta* is no uterus, it is to lx* as¬ 
sumed that there is no need for the pills, but said objection 
was overruled, and an exception allowed to claimant: and 
subject to same objection and exception the witness was 
asked a similar question as to amenorrhea caused bv the 
absence ot the ovaries and obliteration of tin* vagina 
and an import orated hymen, to each of w hich ques¬ 
tions lln* witness answered that tin* preparation 
could do no good. 

Subject to the objection reserved and allowed jto all such 
testimony, upon the grounds hereinheiore stated, this wit¬ 
ness testified, in substance, that in case of cancer in the 
°\ ar \. inis combination ot ingredients given three times 
a day would have no oiled upon the cancer oij upon the 
amenorrhea. lln* pills in question would havejno benefi¬ 
cial elleet in diseases <>t the uterus, fallopian tubes, infec¬ 
tions such as gonorrhea intection, tuberculosis iijfcction or 
some other nor in amenorrhea due to constitutional causes, 
such as malnutrition and such wasiing dis(*as(*s as tubercu¬ 
losis. diab(*t(‘s, typhoid lever, pneumonia, smallpox, insan¬ 
ity, drug addiction, diseases due to metallic poisons, or 
erysip(*las. In cases ot amenorrhea due to change of en¬ 
vironment, the witness said Ik* thought that the combination 
in qm*stion. while it probably would do no harm, would in 
all probablitv do no good. 

1 * i 

A\ith n*t(*rence t<> anemia, tin* three primary anemias to 
which amenorrhea could be due are chlorosis, pernicious 
anemia, and hyperplastic anemia: and il is the consensus 
ol the medical profession that in these anemias such a 
combination ot drues would not do amenorrhea jany good 
with the exception ot chlorosis. Iron does chlorosis a 
-real deal ot good. It is the best treatment known. 
Sulphate ot iron, while perhaps not the best prepara¬ 
tion. is nevertheless a good preparation: and would 
tend to do a chlorotic* patient good. In pernicious and 
hyperplastic anemia this combination of drug’s could do no 
good. 
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iht* witne>> was asked wliat dosage of iron should hi* 
given to benefit tin* patient, to which question objection was 
math* upon tin* ground that tlie question of dosage was a 
matter as to which physicians differ, and was not within the 
scope of the libel, as it involved the theories of medicine, 
but said objection was overruled and an exception allowed 
to claimant: and witness answered that iron does no good 
ill pernicious anemia. In chlorosis, in which there is a 
great detieieiiey of iron in the blood, iron does a great deal 
of good if given in sufficient doses, 'file amount of sul¬ 
phate ot iron best suited to the treatment of chlorosis is 
two or three grains three times a day over a period of 
from three to six months, and to be repeated after a lapse 
of time. The taking of one hail* grain of iron sulphate 
three time a day for two or three days would do no good. 
Witness testiiied to tin* various local and constitutional 
causes of which dysmenorrhea is a symptom. 

Catching cold and getting the feet wet getting chilled 
is quite capable of causing amenorrhea and dys- 
87 menorrhea. (Jiving one of these pill> three times a 
day under such circumstances would do no good. A 
woman who had dysmenorrhea consequent from catching 
cold is apt to be in acute pain and need something which 
will act more readily and rapidly than one pill three times 
a day. This applies both to amenorrhea and dysmenor¬ 
rhea. 

The pills in question would have no beneficial effect in 

dvsmenorrhea caused bv cancer or bv anv mechanical oh- 

% • • • 

struction like a polyp or fibroid, where the mucous mem¬ 
brane of the uterus was inllamed. and his answer would 
be the same, though more positive, in ease of faulty devel¬ 
opment of the utyrus. They would do no good in diseases 
of the fallopian tubes, nor in any ovarian disease: and in 
misplacements or distortions such pills cannot possibly do 
anv good. 

The forms of anemia that cause dysmenorrhea would 
not be relieved by taking these pills three times a day for 
several davs. Some of these forms of anemia would be 
benefitted by taking iron if in suflicient doses and for a 
sufficiently long time: tlier-s would not. The forms that 
would be benefit tod by taking iron would not be 
8S helped by a half grain of iron taken three times a 
day for several days. The amount of iron necessary 
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for beneficial results w.»ald be two or three <»*n 
sulphate three times a day for at least three mjonths, and 
the same eour>e to he ret»eated later on after ; 
het ween 11n* t wo. 

Asked t<> explain as a physician what is meant 
niornid menstrual conditions," the witness ansjvered that 
it sounded vt»ry inclusive, and lie should think would em¬ 
brace every dist ur ha lice of mciisl ruat ion ot her than amenor¬ 
rhea. dysmenorrhea, menorrhagia, or metrorrhasda. 

1 he consensus of medical opinion is that the pills in 
question could do no uood in menorrhagia due to cancer 
or lihroid tumor or a polyp. \\ itness does not sec how this 
combination could have* any ^ood eltect in a ease of an 
inflamed mucous membrane lininn 1 the uterus, not* in iconor- 
rheal infection of the fallopian tubes, which is one of the 
most frequent infections of these tubes, nor in tuberculosis 
of the fallopian tubes, nor in any ovarian disease. 

As to the const it ill ional causes of meiiorrhau'i.ji, the pills 
in question, taken one three times daily for several days, 

se-urvv or 
orosis, in 


will not benefit pernicious anemia, due to 


so 


anv s11* 


(iiseax* as sciir\'v, and even 


which there is a ureat deiicienev of and! need foi 


amount of 
ingredient 
u])on the 
>ntcd, and 

norrhagia 


iron, no benefit would result from so small an 
iron for so short a time. 'There is no other 
than iron which would have any specific effect 
anemia, ('hlorotic palieuts are apt 1<> be consti 
aloes mi id it relieve the constipation. 

The pills in question wouhl do no u*ood in m< 
caused by infectious diseases. 

Witness was asked whether vicarious menstruation, 
which lie defined as menstruation from some p|aoe other 
than the natural place, would be regarded asja morbid 
menstrual condition, to which question objection 
upon the "rounds heretofore slated in objections 
questions, but the objection wa< overruled and 
lion allowed to counsel for claimant, and witness 
that it undoubtedly would be so regarded, anc 
combinat ion of druus in question would have n(|> value in 
the treatment of that sort of menstruation. 

Precocious and tardy menstruation are reuard<[d as mor 
bid menstrual conditions. Precocious menstruation 


was made 
to similar 
an excep- 
answered 
that the 


!>() 


is that which occurs at a vounirer a<>e tin 


which it ordinarilv occurs. 'Tardv menstruation 


n that at 
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would be just tlu* reverse. The (miisciisus oi‘ medical opin¬ 
ion as to tin* therapeutic value of these i 11 un•< 1 i**nts in the 
treatment of either precocious or tardy menstruation is 
that the pills would have no value in precocious menstrua¬ 
tion. In retarded menstruation it would depend upon the 
case. If due to (chlorosis. a> it might he. iron in sutlicient 
quantities for a sufficiently loim- time would tend to do 
good: hut in tin*! dosage contained in these* pills, given for 
a few days, would do no good. 

The attention of the witness was called to the following 
statement contained in the booklet accompanving claim- 
ant's pills under “ I Erections for Amenorrhea". “At bed 
time immerse the feet and limbs to the knees in water as 
hot as can be borne. Kxclude the air by covering the 
patient with a quilt or blanket, and drink freely of hot 
lemonade or ginger tea as preferred, h’emain with the 
feet immersed in the hot water until free perspiration is 
produced, after which wipe dry quickly and go to bed. tak¬ 
ing care to cover up well and warmly." lb* was asked the 
consensus of medical opinion as to whether the treat- 

91 ment contained in said directions would be beneficial 
in cases of amenorrhea, without the pills, and an¬ 
swered that it would In* beneficial and useful and propel’ in 
some cases, but would be exceedingly injurious in other 
cases, depending upon the cause ol the amenorrhea. 

Witness was asked whether, in the cases in which he 
said such treatment would be useful, it would be more or 
less useful than the pills themselves, to which question ob¬ 
jection was made upon tlu* ground that it called for theories 
of medicine, and was concerned with schools of medicine, 
but the (’ourl overruled said objection and allowed an ex¬ 
ception to counsel for claimant, and witness answered that 
he did not believe that the pills would increase the efficacy 
of a hot bath and warm wrapping and hot drinks, mate¬ 
rially, if at all: the hot bath and hot drinks would be just 
as good bv themselves, or nearlv as good, and all wrong in 
manv instances: if the amenorrhea was due to an acute in- 
fection, such as typhoid fever, to subject a patient to such 
treatment might kill her. 

Witness has read a great manv textbooks on differ- 

* 

92 ent branches of his profession, and physicians place 
a great deal more value upon their actual experience 

at the bedside and in their ofiices than upon textbooks. 
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Tore made 


Subject to till* objection and exception hereto. 

amt allowed. i he witness wa> a>ked the consensus of modi- 
<a 1 jTunon a> «<* therapeutic \alia* of the combination 
«>!' ingredients in defendant's ])ills in tin* tr< 
amenorrhea. dysmenorrhea. diftienlt. painful. ov< 
aim maer morbid menstrual eonditions dm- io 
a 1 n i « 111 w ( 1 1 (* d 1 1 i a 1 s 11 < ■! i < * o n > (»n s u s < > j opinion i 

combination m tin* treatment oj' tin* affections. %t 

little value. Tlmy may have some value on some ocea- 
Hen>. They not only have little value as a who(e. hut they 
a»•(* <*apunk* ot doiny yivat injury in this wav 

i ...... * • * 


may he emit raindicated. that is. there may he* some oh.jee- 
1 i''n to yiviny it: secondly, and more important, they may 
deprive a woman of treatment over a Sony period of time 
whieh she needs at more intelligent hands wlio would prop 
erly diaynosc her case and yive her l he t real ment 


Valuable time may be lost, i his would adply especi- 


a ll. v to some ot the more serious uterin 
sueh as cancer, and perhaps other diseas 

• i .... 
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atment of 
or profuse, 
anv eause, 
s that said 
named has 


first, thev 


lien 


arv. 


* diseases, 
s. but can- 
ihiylit have 
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c< * * in 1 >a rt icular. 1 In* eases m whicli thev •• 
some value are certain classes of anemia. 

! ho consensus of medical opinion as lo whether the pills 
in question ;;re useful us n uni vers; i! remedy for ; dl of i|u,se 
diseases regardless of the rails,, is very decided!!- eonlrarv 

to tie. Use of them in a general way. Witness afrees with 
this consensus of opinion. 

< hi cross examination witness testified, in suh? 
iii mal( ii*i niedica and pharmaeoioyie> druys are! 
classified into yroups accordiny lo phvsioIoyi< 

Aloes is classed as a cathartic or puiynlive: er: 

‘lie e(‘hofics and emnieiiayoyiies. and causes a c 
of 1 he uterine muscles. 

It physicians conducted experiments, tried a dnjiy in their 
ol tiers, and found it lo lie useful, it would he adJled to tile 
hsl in tne course oi time. I.'ossypium or cotton foot hark 
is not mentioned in many materia me,liens, and pharma- 
coiojnrs. in Others it is classified as an emmfmuro-ne 
Hellebore m some pharmaeoio-hs is rlassijlied as ail 
54 emmeua-oyue. Iron is variously classified. One 
classification is as a tonic. 
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(.'iiii/iicii: co. et aL. vs. 


Svnendsts are drum a ! boh act in harmonv witli each 

• * 

other, am! om* may reinforce and give more ellect and 
]»o\vor to i. et >:••'»*. : i • !i‘‘l)ore and cotton root have* any 

»eei! ie a ■ a on ;); <>!; . i • ’ < ■; a ’ , \v 1 1 m ■ > > woithi think 1 he \ 

were >vm igm'Ie. !'»• !!. the eft eel of aloe" upon the 


uterus to 1 u* t h - oa u h i 


i hi ruative cited. it would be 


svm*rui."tie wit i helh-oon from one angle in that hellebore 
is aKo n j»:imat ive. 

A>k‘*d if • • iiad e< ;i |»; i•"ei■ i!ii 11 u' a eonihination of drugs 
tor a pei■!oti ()‘ 1 iir: \ ; i\ • * \ t'Mr> t<»r a particular a. 1 1 mea: 
or t!i>eaaie. to nu, it t<» in* i*<•mTieial. whether he would, 
not gi\v n real weight to that tact, wit nes> answered that !u* 
would think u« d «u it ami woiiid i»*el justified m eon- 
tinning it It’ he >a\\ slit, eietlt e\ idem e to jlistily his o\\ 11 
comdiisb m p.at it \ i..■ *m* i;t*iai: would hase his conclu¬ 
sion" upon ;»< rsuaai o!>"ei \alioii. and would exclude 

reports. 

i iif Vi:ii:C ■> : i'i l , o treat >y nipt oiiis. but soine- 
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,W \vluiti>v.-r C ■ ir dis-mse. to hr ■ 

*t 1 pa 1 ion. 

Ilis ;,n ‘’" lion called lo :in- smiemcn; 

, ^.orosaid ; ,s follow,: -T,, ,,,-dee ,„ sl>ri> . 

>:* ' v, ' M 'U | ’!ish 11“' in,'.,Si,- 1:111 (low a! tin 
, n - ln : lr I'enod. I ill' patient sh(H!l,| ,. x 
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1 r( ‘ to the .umiera 1 head ji. i j U , 


1 * 1 , 


dry and warm, and the howds 

i lull \\ ,* is rat In*]* li't tod. 
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i be attention <»t i h e w i t n e > * w • >. , j« i . . , 
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understood tin- words "am! other -- to 
: "“1 ill lie.'iltli: and said. X,,- 


cttlosis. cancer. elder,, sis. and everythin- else 
" mik ot ’ 1 l |;l1 e.atises anienorrltea: that taken • 
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•lie\ - eil of eon- 

iii tile booklet 
id the efforts 


dnse oare in 
l! eel should lx; 
11 • a;ul said 


'j'eet ions. For 

•<> eolds, ill 
' Mskod if lie 
similar 111i 11 i»*s 
that lie 


11"; 1 ::- 1 '"" 1 X';. 

<1 « < m >< < llleo would eovef ;i }m ,it itnde of 


1 1 ; 111 -tnl>er- 
t ha 1 von can 


n a 
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would not understand that it applies',n ,'|te „„ 
at ion. 

W li.at Will relieve one woman will not m-eesL-ilv relievo 
•■"“"Ite,- woman, or what will relieve amcnorrh ' 

-et ol. conditions will mu necessarily relieve it 
:rr( ‘ in S ‘‘ I - 11 ( h‘pends upon ihe cause. WJU 


• . ) , 1 .• * ’ llti l\\ 1 ) \\ 0 ]? 1(*11 
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-pU'd if it is not a fact that women 
-- ilnl.-d alike, lie answered that In- didn't thorn so- n,ev 

nhke anatomically and physiolo-h-ally. There’ mav 
be some exceptions. ‘ * 

l l is decidedly t lie consensus of medical opini 
setipimiis should not he ,-iven for amenorrhea 


j . , .. *'" ‘lin'd 111ea or ( vsTYieo 

"’itlioiit see,,,- the patient, “(‘onsensis*’ lip.,- 1 
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does not mean unanimity. It would ll0 , ;l |p.,- 


on that pre- 
or dvsmun¬ 


it today, it 
ids opinion 


\' appear i hk’ k-i i, i 'Z^Z 


- "II " ‘ ' I *«» ( U I I I 11 > I I 1 
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a differ. 
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in 

1 lie 

medical profession annum 

tile 

cllools 

ol lliedic 

i i u* 

as 

to t >e "i/.e ot doses. Does not 


know whai an allopath i>. There i> no such tiling a> l'ar 
as In* knows. Thinks the homeopaths may use the ex¬ 
pression “allopathic school.*’ Docs not believe as a rule 
in the close> which the lioineopaths say they believe in. 
Their theory is one of -mail do>es. in practice knows that 
verv often thov do not observe it. 
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Ii is coireel that black hellebore is an i'niiii vl „ lf , vsuc< 
11,0 attention of witness was directed to the staHancnt 


111 the book 1 )V. Doctor Holier. heretofore nu 
fiossypiuni js Ix*1 it »\-<1 p> ! H > nn effieienl cnn 
Southern practitioners/* and also to tin 
?,,n v;l ‘d book that “lotion root bark is'. 

the South tor int(*iisityinii‘ t lie uterine < 
meiiorrhea and amenorrhea." Witness was a 
he had any knowledge whether yossypium, < 
hark, was so used in tin* South by physicians, |; 
he had not : that Doctor Potter (iocs not \ 


kul says “It is belie\'ed, and doe- not say by whom it is 


us<*d. Has no knowledge that Hotter did not i 
ern practitioners. 

Alo(‘s is an emnienayoyue. Knows of no 
ikat ii has. The chief function of iron is to 
'plainy ot t In* blood, and it is an a>t rinuvni. 
plicable in all anemias. 

^ Does not airree with the statement of Hotu 
phate of iron is probably the most efticient 
the statement that “It is well used in coml 
aloes when there exists any intestinal torpor*' 
erroneous. Does not regard Hotter ns a statu 
wrote too much. 

ie book by Solis-< ’olion i> a recognized r» 


i < lops 


;IM a " ,,|or °1' hiirli siandin- Agrees ihai 4-ossypium is 

bieticing the 
have that 
naans it has 
:| and not re- 
>! 11 *** t iiar- 
i|! was taken 


therein classed under the head of driers in 
uterus and menses, but whcthei 
11,1 etleci is another mailer. l>y most phv 
h'Tir since been thrown into tin* discan 
raided as ot any .value. It ha- been taken out 
macopoeia. where it formerlx was. Thinks 
out in 1910 or thereabouts. 

p sure that jrossypinm is in il„. Xaiioilal Standard 
Dispensatory, a private publication dieycIopc< ' 

It is a well-recognized cncyelopedia, bat no! 

>0 ,; ir ;,s Physiological ad ion is concerned, 
represents the views of manv phv-ician- r l 

_i.. . i , • 


n,l H thiee authors, and is a collaboration of those three 


>1 n.i.u'h stand- 


. (,llr ^ 1(1 authors, Doctor Hare, is a man o, 4Ili;jl 
in- wlio lias written a .areal deal, some of ii idn- very 
j>oor. Doctor Caspari, wlio was anotlier author, stands 

i 


‘inmoinie. 


ut ioued, that 
lenairoinie hv 
* stateimmt in 
much used in 
id ion in dys- 
sk'ed whether 
r cotton root 
md ails we rial 
men for that. 


onsult Soutli- 

1 onu- action 
improve the 
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*r that “Sul- 
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lie in nature, 
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It probably 
pinks it lias 
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«I - .1 j >! i. I ] lil.'l (‘i - ; . I >()(*> 11 < > t MoW !il!!«*]l about I )<:<*! <>;* 

IK-nry J. Itii-hy. the oilier author: hut conceded that his 
standing i- yood. 

Asked whether he ay re- with !lie statement in -aid 
Xational I);<jM*n>aiui v that “Aloe- di-tinctlv increase.- the 
nien.-tiua! .'low. witness -aid that under -<>mc circum- 
> Ounce.- it would and under other- it Would not. 

10_ A-ked whether he agreed with tin* further .-tale- 
nieii* therein that “ A unmorrhea and metiorrhayia 
i sti 11 1 n y i oin a 11 ein ia a re t re» | lien11 y ivl i cved hv a ioe- when 
combine 1 with iron and other .-uitahle remedied.** witness 
lirst said that lie ;nrreed to that, and then corrected the 
statement and .-aid lie did not: that it would depend upon 
what kind o| an anemia it was duo to. 

Asked whether he ay reed wit li the statement in said hook 
that “Iron i- a most valuable remedy in the treatment of 
all forms of anemia.** witne— -aid that he did not. - In 
penurious and plastic anemia it ha- no value. In chlorosis 
it has value. In secondary anemias, whether it would he 
ot value would depend upon tin* cause. Iron would not 
relieve anemia fine to cancel- or tuberculosis or diabetes 
1 lie Si a t enielit I- erroneous becau-e too inclusive. If cancel* 
° r 1 ubormiosis ha- proyrc.--e{ far, nothing will relieve it. 

A yreal deal ol tin* use of druys is a mat 1 er of tlie individual 
judgment of t in* n-rr. 

1 he witness was a-ked whether he agreed with the state- 
metit in tin* Xational I)i-pensatory, heretofore mentioned, 
tiiat cotton root bark is -aid to be a much safer 
'c!;k(!\ than eryoi, a- ii doe- not cause tetanic con 
r ' 1 ‘< i< 1 1 1 oi tlie uterus to -o marked a deyree, and 
a n s w t it 11 dull die author ^a it I that someone has said that, 
whieh i- -hearsay and i- not entitled to much consideration! 
nicivnpon tin* Court -aid that he would exclude what anv 

ll;,v ‘* 1 '*' • * s;| id. to wldcli ruliny an exception 
was allowed to counsel for < laimaut. 

. XV it;‘e-s was a-kedwhether in* agreed with the statement 
m said Xaiiona,! Ihspensatory that “In the control of 
hemorrliaye cotton root bark i- inferior to eryot.** and ati- 
s we red that In* t.lmiiyli! that was a true statement. 

. A llalf - ain extract of black hellebore yiveil three 
nines a day would be a very moderate dose: witness thinks 
s<> nu,(l( *‘ ,U ‘ lliaI k v,iM1 Id exert no piiysioloyicai effect. 


‘ 1 !•’ AMKIMlW. 
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There is room lor a di 0erence of opinion concerning 1 lie 
effect of tliis dosage. 

W it ness knows ol Doctor Henry .1. (Jarrigucs, who is a 
man ol good standing and experience. In the judgment of 
witness the statement in llie lexlhook hy l)oetor (larrigues 
that “In chronic eases cotton root is in my experience su¬ 
perior to all other remedies, whatever the rause of the 
hemorrhage may be,*’ N incorrect. 

104 Asked about a statement in said textbook that “A 
decoction ol cotton-root not oniv cheek." hemorrhage 
when present, but seems to have a tonic iniliieiicc on the 
uterus and the general health.** witness inquired the date 
of said book, and upon being informed that it was published 
in 1000, stated that all of that has long since been discarded 
by most people: not by everybody perhaps, but bv most; 
people. Asked if that is a matter in which some physicians 
still believe, witness answered that he thought that verv 
tew did. lias no knowledge U" to the number upon anv 
actual test, but is quite certain that it is t Ik* consensus of 
opinion among medical men that cotton root is not of any 
partieular value. 

Witness was shown a textbook on therapeutic" bv Doctor 
II. C. Wood, heretofore mentioned, and stated that it was 
one ot tlie best, and that lie agreed to the statement therein 
that Doctor ilouchelh* a" long ago as ]sg] claimed for 
cotton root medical properties similar to those of ergot. 
Doctor Ijouchelie wa> a Southern practitioin r nearlv a cen¬ 
tury ago. 

Ii a doctor ot standing had by experience found a 
lb.) thing to be serviceable, medical men would 1 ry it 
undoubtedly, it it came ! rom a re<i>onsibh* source. It* 
they found that the claim for it was substantiated. it would 
tind a prominent place in medicine. If they found it to 
be of no value, it would Ik* rejected. That is what happened 
to cotton root. Ii \va< thrown out * it* the i > ha rmacopeia, 
which is the authentic work on the subject. One man's ex¬ 
perience is not worth a great deal even though he is an 
eminent man. 

Witness was asked to assume that a graduate pharma¬ 
cist, studying the literature upon the subject, and consulting 
with his physician as to the properties of various drugs 
forming part of tin* remedy, prepares a remedy for a men or- 


(' i i ! V ! i !.>'!’! I; i'll; 
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i*Ii<*;i ;iini dvsmeiiorrhea. and it 1 used for tliirtv five or 

• • 

torty ycnrs for amenorrhea and dysmenorrhea. and pur¬ 
chased bv mam women: that in the course of thirtv-tivo 
• • • 

years there came. nnd •■out inited to eome. many letter^ of 
praise for tin* remedy. a> liavinu - horn found valuable, nse- 
tnl. and rlti«'irnt : that tin* ivnn*dy has been used by a repu- 

tahle hospital <>n doiiations, and after >( , vi*n or eiirht wars 

* * 

purchased I >\ i i; • • hospital: at the end of tin* sewn <>r eiyhl 
years the hospital -<> 1 i<-it^ and reeeiws more of the prepa 
ration, >ia;inu' that it has found it to he valuable and useful 
for tin* purposes for w limit the booklet states it is to be 
Used, nann-jy. amenorrhea and dysmenorrhea : that it 
10() continues to in* used after all this lapse of time: and 
having assumed simh tact", to state whether the em¬ 
pirical or actual its • wonht tend; io indicate that the prepa¬ 
ration was beneficial. and answered tha‘ he wordd state 
that such a combination a - tha ; would, not indicate that it 
bad any particular value, beeau-e druyn'ist s are not com¬ 
petent to practice tnedicine: and in the case of most oatent 


me 

■dicines. it' ti 

ley ba 

Ve ! )c( 

*n exn 

i 

loi 

4 i 

(I’ll s' 

! ill’ll 

•ieiitly, there is 

no 

t rou ble to : 

i'et, t es 

t imonials. 

T! 

ley w 

ill . 

conn* spontane- 

Oil: 

sly without 

i *ei 1 ; y 

repine 

st«-d : 

• i > * 
4 t i 1 

d fill 

‘t he 

r. that tile cX- 

pe 

rielloe wit ii t 

his dr 

itir in 

the st 

;i! < 

•nient 

s e 

outained in tin* 

« {tr 

est i on do ! i o' 

siynif 

y any 

merit i 

: 11 

tiio pi 

*rp; 

i rat ion. ••Seif 

made diagnose 

- are 

( m ) jeel 

iona hi 

t * 

from 

e\'i 

*ry standpoint. 

Th 

e pat ien? who ai l e 

nipts t 

o he ; 

ii< 

own 

doc 

tor is viola tiny 

(*V( 

»ry sound pi 

•i nci pi 

e. and 

is ta 

kit 

iy yr< 

•at 

risks by doiny 

it.* 

> * 








r 

idle plaintiff 

then 

‘Upon 

l'ead 

in 

e\ id 

die 

■e the content< 

of 

tlie pamplih 

*t or <• 

idvert 

i-etllel 

. « 

i o n t a 

i in* 

d in the boxes 

of 

(h * t e t n i a n t ’ > 

pills. ; 

is t <>11 ows : 






TIMAL SI/F 
RFLIKF FO I? LA DIFS 
DiliK(Tit )\s 


RFLIFF FOR LADIFS 
Directions for the use of 


EXITED STATES OK AMERICA. 


CIIIWHLS-TLRS 
DIAMOND BRAND RILLS 


TRIAL SIZL 


UliUlLS i'LK rlilLML'AL ('OMR 4 XY 
Iliiladelpliia, Ra.. I . S. A. 
Oarofnllv preserve this little booklet 

• 1 1 

l 

Follow 1 1n * Directions Carol'ullv i 


RKAI) THIS LITTI.K BOOKLKT (WRKFULLY 
('lilt'll KSTKRS" DIAMOND 1 > R AND RILLS 

i 

oRIOLXAL AND ONLY (JLXUXfcjl 
Lasv lo lake. i 

i 

(ionite in their action. | 

Time Tried and Worth Rroved. I 

j 

Reliable. L fleet ive. 

Sold be I)rnu , i 4 , is 1 s Lvervwhoro 
ASK FOR 

■ 

Clll-CIIKS-TKRS DIAMOND BRAND pIlLLS 

I 

I 

I 

TAKL XO 01*11 Lit 

i 

i 

See panes 7 to 10 for Directions, i 
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ClIIOM F.-TKK C!ir.\ . ' \ 1. cn. KT AT.. VS. 


They have !»een for more than T’ irty Year- a Standard, 
Reliable Remedy tor Kunetional Derangements of the Fe¬ 
male Iu*i>ro(lneiive Oriraiii.-m. 

108 1 n.-i>l on ('HI (’II KS-TKUS DIAMOND I > R A N 5) 

RILLS, 'hake No oilier. Sold Kwrywhere by Re¬ 
liable Druaei-t-. It' your druaai.-t S;a> not not them in 

stock, direct him to obtain them for vou. I se only tie* 

• • 

(Jenuiiie. Medical imitation- are dangerous. 

'Hie genuine come in onI\ one -lyie or form, a red, black 
and a<>ld metallic box. encircled with blue -ilk ribbon, each 
box having thi- sianatup' 
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similar name or in similar packages. .ill suel are fraudu¬ 
lent. and TIIF FXITFI) STATFS FOFKTS ijiave recently 
granted us DFUiFFS OF PFUFFTFAF 1 Nj.I FX(Tl()X 
with d(tutafi<s against thre< of these piratical ini'ringing' 
concerns. viz: II inchest er Chemical ('o., at ( hica<ja, dune 
L* i. 1 ^0 • >. II inchest er ( hem leal ('<>., at Mdwankee, A or. 9, 
1 "-!>>. ( id chest er Cr un a/ ('hicai/o.lOcf. 1. 1901, 
110 h! iu(i tin* furl Jut put-ing up or selling, by auij 

nu( of their fraudulent imitations, whether under 
the same* or similar names or style of package^ 


A L L I) \l V (; (i 1 STS K K FI> Til F <1 FX FI X Fj 
rlll-rilFS-TFUS DlA.MoXD UkAXD jlTLLS are 
everywhere* known as a standard and reliable ivmedy. sold 
by all druggist > everywhere*. Hu a nf flour home d ntfif/isf . 
Should your local druggist not have* them in stock when 
wanted, ask him to get them for you, hut he Aure ifmi (jet 
(in i/'ns-ii rs I ha m mid firaud. 

\ 

SFFdlAF XOTIFF I 

1’I.KASK b*FA 1> FAPFFFF! A’ I 

| 

The '’Trial si:, " of our ( ’HI-FI 1 FS-TF1.XS j 1 >1A M< )X 1) 
i’»!i*AX 1) FI! I.S is put up for the convenicnice of those 
Ueedi ng on 1 v a shnrt eon i‘se of t >‘ea t nieiit. \\ on jell di i I er as 

widely in 1 he tendency of medicine to ailed the menstrual 


fund ion as in personal appearance* and elisposij!ion. Some 
Heed oul\ tile "lightest eneolir- 


1 1 1 agenient . For these the “ 7 rial Size ! is usually 
"Ullicieiit. t M hers are* just tin* opposite and require 
longer and more persistent t reatment. For these cases, our 
regular (blank space i Size d 11 l-( 11 FS-1 HRS |)IAAIOXl) 
I> 1 \AXI) FILLS will be found more desirable, <js each box 
contains more than double the quantity of pills, j 
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MUKCTIoXS 


Aim! < t «! Simim-l ion*- for i sim; 


(MIM •|IKS|-TKi;s h 1 A M< >.\ h i: I: A NI > IMI.LS. 


Treatment nut\ 1 m* i»cu i!ii ;il ;uiy ;t 11 lt«> 1114 11 in some 

instances 1 hr ] )ili> ;i!V more e! ire!1 Ye if taken about the 
regular lime !*<»r 11 hr meii-t rual iiow. A> a rule. however, 
il is found liial ,111 <»rt* >al i-fadory result- art* secured by 
bcirinniim- treatment al niirc. and i-tmiiuui 1114 * il until the 
])ills 'rive relief. 
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irinain wilh tin* feet imnier-ed in tin* hot waU*r 
perspiration is produced, after which wipe dry 
r-o lo bed. lakinir care lo cover up well and 






UNITED STATES OE AMERICA. 


In ease the /tills flo )/'■' (if first hriu/J ahnut j/7/o ilrsired 

relit /, dn tiof he in the least /Iiseni!m(/< </, hut ren'j ein her that 

all trniin a an not ennst it iitcd ah!:e in tinparticuldv 

1 1 .*> respect . j 

Women differ ns widelv in the 1enden<j*v of modi- 

• ! * 

cine ti> affect i!io menstrual function ns in personal appear¬ 
ance and disposition. Sonic n«*od onlv the slightest cn- 

. , . • .j ■ 

<*onrafoment, while olInn's arc .nisi the opposite, and re- 

(|iiiro longer and more persistent ti'ontnunit, which should 
l»o ooniimiod linti! relief i> ohtnined. 


K< >B DVSM FA’< >BBll< )KA 


( Painful or Seamy Menstruation) | 

The intensity of suffering varies. In some, (lie* pain is 
moderate, continuing only a few hours, or it jmay he so 
agonizi-ng ns to cause faint ing, and undermine tl|e patient's 
health. In all such ca-os we earnestly recommend that a 
regular course* of treatment with ( 11l-( 'l 1 FS-TLBS DIA¬ 
MOND) BBAXD PILLS he taken at each period for three 
or four months, when our remedy will he found to give 
last tin/ benefit and (/emnne relief. Active* treatment should 
begin four to >i.\ days before the expected re-ap] earance of 
the* menstrual How. 'hake one pill three Lines daily, 
114 and bathe tin* feet ill hot mustard water .list before 
retiring for the night. 

To prevent difficult, painful, over-profuse and other mor¬ 
bid menstrual conditions, and to keep this important func¬ 
tion normal, take one pill there times dailv for A few davs 
before the expected re-appearance of the mensjtrual flow. 


Beware of (Ymnterfoits. 


Befuso all Substitutes. 


(dill-LITES-TE1 1 S DIAMOND BBAXD PILLS 
TIME TIM HD ? WOBTIl TESTEDj 
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Ask your Bruu'uist for (’IH-Fi • FS TFRS DIAMOXP 
BRA X1 ) RILLS in RFD and HOLD 1 1 u * 1; 1 11 i«* boxes. scaled 
with Blue Ribbon. 'Take Xo Other. 1 #uv of your Rruunist 
and ask for (111-( ’II KS-TKRS DIAMOND BRAND 
] > ILLS, for more than tliirly years regarded a> Safe, Re¬ 
liable and Worthv. 

» 

Sold by Drii""ists Kvery where. 

Buy now. mi as to have on hand when needed. Ask your 
driiu'iiist for them. If he doesn't have them in stock, he 
will iict them for you. Ask for the Diamond Brand Rids. 
'Fake no other. 1 lie I >iamoiul Brand are tinu- t ri«*d and 
worth-tested. 


115 


11 


TKSTIMi >X IA LS. 

TI1F OR (VIAL TFST oF TRIAL. 

I lie I ‘root of Merit is Success in l so. 

Out of t lit* many thousands of unsolicited friendly lepers 
and "fateful testimonials received by u> during the last *J5 
years, we have selected the few printed herewith. A care¬ 
ful perusal <>f them will carry convincim: proof of the merit 
and eflieacv of ( ’ll MM I KS-TKRS 1 > IA M < >X 1) B R \ X I) 
PILLS. 

You will save time, trouble and expense by purchasing 
from your druiarist a l>ox of (’11 L< ’11 KS-TKRS 1 >IA AI< )X 1 > 
BRAND RILLS. 


What Some ot Those \\ ho Have l sed 
riii-Fhes-ters Diamond Brand Rills Say. 

Please note that the originals of all these testimonial let¬ 
ters, extending over nearly a quarter of a century, are on 
■file in our ofliee. bearing the |)ostmarks of the respective 
mailiinr otlices. 
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chiciikstfrs best after 15 years." 


1 l(i 


MIDDLETOWN, X. Y., Fell 8, 1885. 


Chichester ( 'hem led l Co.: 

I used rill-Cl IES-TERS DIAMOND BRAND RILLS 
and they arc all riidit. Have list'd other medi(j*ines for 15 
years, l»ut they failed to help me like your Rilljs. Mrs. M. 

“ENTIRELY SATISFACTORY."! 

MUSCATTXF. Iowa, dune 27, 1886. 

I 

(Inchest r (' he in teal Co.: j 

Took ('HI-OH IvS-TERS DIAMOND BRAXI)| RILLS ac¬ 
cording to directions and can thankfully say they were en- 
tirelv satisfa<*torv. Thev are indeed a blessing l|o women. 

MRS.jW. R. F. 

‘MOKE THAN SATISFIED." | 

' 

0 HE EX FI ELD. Mass., Oct. p:i, 1887. 

| 

( Inchestcr Chemical Co.: j 

hear Sirs: After usinn’ vour (’11I-CIIES-TERS RILLS 

> * 

1 tind them as recommended. I am more than satisfied. 

MRS. \V. H. H. 

13 i 


117 ••Sl'FFEKHD AIIOXV. WAS l.’ELIEViSD.” 

WILLIAMSTOWX. Mass., Mav il.j, 1892. 

* | 

Chichester Chemical Co.: 

i 

Sirs: Bought your CH1-CIIES-TERS ijUAMOND 
BRAND PILLS from mv drusrjnst and was relieved in 
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three davs. I have suffered ac:«»nv, and 
without your Pills. 


would not Ik* 


MRS. C. 


*‘THK BEST. NEVER WITHOUT THEM." 

WINES STATION. N. V.. M.-li. 20. 1801. 


('hx Jiesfer (1/(‘nncal Co.: 

As I on of as I live I never shall Ik* without CIII-CHES- 
TERS DIAMOND BRAND PILLS. They an* the host 
medicine* I ever used for irreuularitv. MRS. C. 


14 


“FOR MENOPAUSE. oR (TIANliE OF LIFE" 
FAR ROCK A WAV, N. V.. May U>. 1807. 
Chichester ('hemicci! ('o.: 

Ccutlchuu: Your CHl-l IIES-TERS DIAMOND 

BRAND PILLS have «riven me relief and are satisfactory. 
I am about tin* am* to expect a ehaime and mint not he sur¬ 
prised at irregularities. 

118 MRS. J. 


CHICHESTER PILLS HAVE No EQUAL." 

, M I ETON. Pa.. Sept. (), 1000. 


Chiehester ('hemieol Co.: 

Drue Sirs: I have used CHECH ES-TERS DIAMOND 
BRAND PILLS for two years and think there is no eoual 
to them. 

MRS. S. 




i 
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. 

“SPLENDID REMEDY” 


MILWAUKEE, Wis., Oct 

19, 1903. 


Chichester Chemical Co.: j 

Dear Sirs: 1 have used your UHI-ClI ESTERS DIA¬ 
MOND BRAND PILLS and lind them a splenilid remedy. 

jJlrs. R. S.* 

“ALL YOU CLAIM” 

SYRACUSE, X. Y., Jan.! 17, 1005. 
Chichester Chemical Co.: 

Dear Sirs: I have used your (’Mid dlES-T^ERS DIA¬ 
MOND BRAND PILLS and lind them all you claim for 
them. 

MRS. F. 

Thirty Years’ Use Means Merit. ! 

* 

Time and Use Are the Tests Absolute. 

| 

Purchase a box of CHI-UIIES-TERS [DIAMOND 
BRAND PILLS to-day so as to have on hand when needed. 
Ask for the Diamond Brand. 


16 


300719 


119 Uounscl for plaintiff having announced |the close of 
its case, defendant read in evidence depositions taken 
December 24, 1920, in Buffalo of William II. Bomka, Vary 
R. Root, and Edward C. Deichmann, all officers lor employ¬ 
ees of the Arner Manufacturing Company in Buffalo and 
of Davitt D. Chidester. 


6—5016a 
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William H. Bomka T« »>• 1 1 : i*»<I i was a graduate of the 
Del i oil ( olleii'e ot Medicine, had had nearly 2a years ex¬ 
pel ienee as an assistant nianutacttiring chemist with Xel- 
snn Baker and Company of Detroit and the diaries Mur- 
1 ‘D I hal niaceiit ical ( ompany ot Rochester. Xew York, lit* 
had nia nut act ured elixirs, pills, tablets, and allied products 
such a> are usually used by dispensing and prescribing 
pharmacists. 1 he Anna* (’ompany were nianut'acturers of 
s])eeial and private formula*. speciali/inir in tablets, pills and 
so torth. It was the largest concern of its exclusive class 
in the country, occupied a l»uiIdinir 2ad feet front by a like 
(h pt h, with t oil 1 1 I loo rs and a ha sen iei 1 1. Sima* Rebr ua r y. 
lhla. it had been the exclusive manufacturer of Chiches- 
lei s Diamond Brand pills. 1 hey were manufactured under 
a special tormula received from the (’hiehester ( ompanv. 

I hei r con ten 1 s were ex t ract ot cotton root two grains, 

^-M extract ot jblack hellebore om* fourth "Tain, iron sul¬ 
phate ole* halt urn in and aloes one half utrain. Wit - 
m*s> produced the working formula namiuir these inured - 
cuts and testified that in the finished pill there were added 
ceitain excipients. or bindinu' substances, principally svrup, 
and licorice root, which had no medicinal effect whatever. 

All ingredients that came into tin* house were checked for 
stieiiuth and purity and uothinu' used that <lid not conform 
to recognized standards when* standards existed. Where a 
standard was laid down in the Bharmacopo*in. that stand¬ 
ard was u>'*d. A,n analytical chemist was emploved whose 
business it was to insure that drmrs purchased had the re- 
puiied si renuth and purity. I la* Bharmacopteia contained 
no standard lor extracts < * I cotton root and hellebore but 
ther«* was a stamlard in ordinary use and that for pills 
maim! act ured tor the ( hicliester < ompanv did not differ in 
any respect from tin* standard for other medicinal prepa¬ 
ra t ions. 

I hero was thereupon introduced m evidence the formula 
used for manufacturimr 202.bOn pills on Auirust 2b, 1920, 

* 4111 d it showed wln-n tin* mass was mathematically 
1_1 dixided, that tin* pills contaim*d the inuredieuts and 
quantities stall'd. 

All raw materials were subjected to extractive tests such 
as were used by the recognized larger established phar- 
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maceutical houses sueli ns Xelson Baker and (Company and 
Parke Davis and Company. 

All manufacturing was done under a system of formula 
numbers whereby each client had a formula number and 
under which number the manufacturing operation went 
through the pharmacy so that those engaged inj manufactur¬ 
ing would not be able to identify the contents of anv par¬ 
ticular pill or other article sold. Special mixing machinery 
was used to insure a thorough mixture and is pills were 
manufactured tests were made from time to! time during 
the process. The pills were then packed in containers of 
about 60,000 pills each, the outside of the can bearing a 
label showing the pills under their formula jnumber and 
these cans were shipped to the Chichester Chemical Com¬ 
pany at Philadelphia, (’an* was used to insijire a proper 
division of ingredients and there was a doujble checking 
bv their pharmacist who was a registered main. The svs- 
tem had been used as to tin* Chichester! articles and 

122 the formula number was to safeguard against an 
article being known throughout their institution by 

its trade name, as a protection to the clients^ 

After a pill was manufactured it was not pojssiblc to de¬ 
termine the amount of extractive matter in itj and it was 
because bv a chemical analvsis they could not Hatisfv them- 
selves that a pill showed the amount that they knew to have 
gone into the mass that they did not by subsequent analy¬ 
sis endeavor to prove what was in a particular pill. It was 
not possible after manufacture to determine bepause of the 
vegetable nature of cotton root bark and blalck hellebore 
that such extracts were used. Aloes could be! determined 

i 

but it was questionable whether the exact amount could be 
definitely proved. You could determine the amjount of iron 
in the formula. The Aimer Company's processes and mix¬ 
ing machines were such that he felt sure tliajt inevitably 
each pill would contain the respective proportions, and the 
mechanical method used was far in excess of! the mixing 
method by a pharmacist's pestle. They had proved out in 
other things that could be later analyzed that tlleir mixture 
was thorough and that the machines produced mathemat¬ 
ically accurate results. 

As part of his pharmaceutical education he had 

123 made a study of drugs and their actual use, the same 
as a physician, and he could say that in vjarious com- 
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1 >1 u«i1 1 <>’i> f het e was ;i sy1 1 <‘r' 4 jsi ic net ion wherebv one dru* 1 * 
hacked up anot In*]". Smaller doses wore to 1 m* preferred to 
lapner doses but ijl \v;i> a matter of theories mid opinions us 
to how much should 1m* ns«*< 1 in particular eases. 

Kmmena'u<*s were dniii's which hud n particular action 
upon the uterus and the conditions around the uterus. lie 
should sa \ that all of 1 lie drills in the pills in < jnest ion wore 
emmena.iro-ues. :*I do not mean to say they are directly, 
hut indirectly they are: some an* used as an irritant, which 
has an action on the uterus and menstrual function." The 
druifs had a direct action on amenorrhea and indirect on 
dysmenorrhea. Witness knew that physicians dispensed 
and prescribed tin* products of legitimate manufacturing 
houses and he as a graduate in pharmacy behind a pre¬ 
scription counter and also in the manufaeturinic end of it 
had sold manufactured pills, tablets, elixirs, and so forth 
on prescript ions of physicians. 

Witness identified and then* was introduced in evidence 
books or publicat ions o) tin* I p jolni (’ompany. Sharp 
1and DolimeL Parke-Havis ( omj'iany, William S. Mer¬ 
rill cV ( ompany. dohn Wyeth & Profiler, IT. ]\. Mul- 
tord ( ompany. 1 -illy ( ompany. Smith. Klim* ^ French, 
W illiam P. Warner ckt ompany. tin* Fraser ('ompnnv, Fred¬ 
erick St onrues y- < ‘ompany. and K. P. Souibb ,V Sons and 
said he recognized each and all of them as beiiii*’ an estab¬ 
lished concern and then* was offered in evidence books of 
these several companies conlaininir emmena^o^ue prepara- 
t ions. 

t hi cross-examiiiation witness said that tin* four lnu'redi- 
ent>, iron sulphate*, aloes, black hellebore and cotton root, 
were used in other formulas which the Arner (‘ompany 
manulacttired, probablv two or throe similar ommoTia <r o°TiG 
pills. 

W hether a druiywas in the Pharmacopoeia depended upon 
tin* extent to which it was used. 1 lu* Pharmacopoeia was 
changed by adding new ones front time to time and taking 
out old ones where th<*i*t* had not been a demand or use of 
tin* thinir. () ld ones bein^- taken out and new ones boiiur put 
in. Tit* knew there were a number of things omitted from 
tin* I harmaeoptria which were still in general use anionc 
practician* physicians in combination with other ingredients 
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and lie would vent: re t<> say that black hellebore was 

125 one of these. He believed the Saceotiine grade of 

1 *■ 

aloes was u>ed in tin* pills in quest ionj. Saccotrine 
was higher priced than other aloes. 

The formula used in the mixture, dated August 5, 1920, 
was the same original formula from the time tin* Arner 
Company started to manufacture pills without any change 
of any sort. 

Where there was no fixed standard, and in cotton root 
bark for instance, there was an arbitrary standard followed 
by manufacturing bouses and that standard was followed as 
to cotton root bark for instance and if ihe material sup¬ 
plied fell below that standard, it was not used. The vari¬ 
ous bouses used a standard of 25 per cent, It bat is, four 
pounds of drug to make one pound of extract for black helle¬ 
bore and a forty per cent, extractive* matter for cotton root 
bark, and tliev took care to see that was used. Arner used 
the same standard as Lilly & Company, Sharpe & Doane, 
Mulford and Wvetb. IN* could recall live formulas they 
manufactured in which these* same ommenagogue combina¬ 
tions were* use*d. IN* recalled one* formula now that had 
iron, extract of cotton root and aloes in it land another 
for another concern that had extract otf black helle- 
12b boro, cotton root, iron, aloes and other ingredients. 

On redirect examination witness said le knew that 
cotton root bark was used as a medical ingred ent in many 
ommenagogue combinations and that it was the generally 
accepted opinion that its use* had been discovered through 
the slaves of the South using it. 

Subsequently Mr. Monika produced formulas manufac¬ 
tured from 191S to 1920 both inclusive and stated that their 
production showed that in every case tin* medicjinal ingredi¬ 
ents were tin* same as heretofore referred to. 

All those* between the dates named had | been under 
formula 9111 and the witness then produced formula num¬ 
ber 9110 beginning March 22, 1915, and calling jfor the same 
ingredients but during tin* period of manijifacture the 
amount of hellebore had been cut from one halfjto one quar¬ 
ter of a grain. 


127 Vary R. Root testilied that lie had a druggist's li¬ 
cense from the State of New York, had (jharge of the 
stockroom of tin* Arner Company and testified that he over- 
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saw tlu* mixing of the Chichester Chemical Company's pills 
and they wen* manufactured under tin* stipulated formula. 

Edward C. Reichmann, superintendent of production for 
the Arner Company, testified that lie was a licensed phar¬ 
macist in the State of Indiana and had taken a two-years 
course at the Northwestern I'niversitv College of Pharmacy 
and had worked in tin* prescript ion end of the business in 
retail stores before startin.tr to work in 18*4 for manufactur¬ 
ing pharmacists. He had thirteen years experience with 
houses he named before coniin.tr to the Arner Company. 
W itness testified jthat the pills in question were manufac¬ 
tured under formula number bill and that the in- 

128 irredieiits wen* the same as testified to bv Mr. Bomka. 
Witness testified that he knew from the methods of 

production that each pill contained the ingredients. Only 
perfect pills were shipped to tin* Chichester Company and 
any that came out imperfect were discarded. All drugs 
were chemically examined to insure proper strength and 
purity and no difference was made between Chichester Com¬ 
pany pills and those manufactured for others, and all must 
come up to standard, lie did not believe it possible sub¬ 
sequently ever to analyze a pill and ascertain whether it 
had extracts of black hellebore and cotton root bark for the 
reason that they did not contain an alkaloid or glucosid. 

The medicinal agents in the pills in question were em- 
menagogues. and p*on was also a tonic and astringent and 
the aloes also a cathartic, lie believed the combination 
would produce belter results than the single ingredients. 
He was familiar with the emmenagogue pills produced by 
pharmaceutical houses generally and in all the lists there 
was some or all of the ingredients that appeared in these 
pills. The emmenagogue preparations put up by various 
houses were sold to physicians by those houses and 

129 to druggists for physicians’ use. He knew that 
frequently druggists prescribed under the number 

syst em. 

Witness thought that orders came to the Arner Company 
from tin* Chichester Company perhaps about one order a 
month. The orders called for 262,000 sometimes and at 
other times for ”)2o,000: none were smaller than the num¬ 
ber named and nope larger than the largest named. 
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Davitt D. Chidester h ;ifu*<] in Buffalo 11 1 a|t the Arner 
Company had been the sole manufacturer of ihe Chiches¬ 
ter's pills for six years. 'They were known as Chichester's 
Diamond Brand pills and came direct from the'Arner Com¬ 
pany to the Chichester Company in Philadelphia. Witness 
personally saw tin* pills when received were sent to the 
packing department, he knew no other emmeiijigogue pills 
were received by them and lie personally ea<jh day went 
into the several departments of his place of business and 
saw tliet tho pills received in quantities were put up in small 
packages and sent out—overseeing tin* operating, of course, 
in a general way hut not supervising as to ea|ch box. No 
pills in the past live years had been shipped jfrom Phila¬ 
delphia other than those which came from Arner. 

130 Tliev distributed gcnerallv through the wholesale 

. • 

t rude. 

On cross-examination witness testified that |he Chiches¬ 
ter Company occupied entirely a throe-story building and 
witness was the sob* proprietor. The Compajny was not 
incorporated but did business under the name] of tin* Chi¬ 
chester Chemical Company and put up besides!* these pills 
a. number of toilel requisites. The business bad been es¬ 
tablished in 1881 by his brother, who was nowj dead. The 
brother's widow then became with witness interested in 
tin* business. The same ingredients had been I used in the 

i 

pill for the past 30 years hut ihe quantity <|>f hellebore 
had been reduced some years ago from one half grain to 
one quarter grain. It was his recollection some medical 
friend suggested a smaller dose. Besides the Arner Com¬ 
pany the pills had been manufactured by Carlo!* Davis and 
Company. 

The pills seized had been shipped to the Peoples Drug 
Store in Washington some time in the summer|of 1020 but 
he could not give the exact date. It was not thf first order 
received from that company. Witness had chhnged from 
Parke Davis and Company to the Arner Company 

131 because of complaints from tin* Cult* sjates where 
climate conditions wen* had and from Massachusetts 

that pills had become discolored and the ooatijng cracked. 
At different times in the years they had submitted from 
different manufacturing pharmacists estimates] of the cost 
of manufacture of Chichester's Diamond Braiid pills and 
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in some cases they were lower and in some cases higher 
than paid the Arner Company. 

When their formula was submitted to various manufac¬ 
turers the Chic)iester Company would submit to these 
manufacturers djesiring to submit estimates three or four 
different formulas to any new concerns "so that, in case 
we did not give them the order, they would not know what 
was the exact and correct formula of our Diamond pills, 
that being our property: in that way we did not disclose 
the formula. It was our trade secret.*' That had been 
done at different (times. Some of those who had submitted 
estimates were Sharpe and Doane, Lilly Company, John 
Wyeth and Sons, Warner and Company and perhaps 
others. 

Among the formulas submitted on which estimates were 
received was one containing the precise ingredients and 
exact quantities. Other of the formulas submitted 

132 to these houses contained some of the ingredients 
and also other ingredients than those in Chichester’s 

company pi I Is. The other formulas were not intended ever 
to be manufactured. “My recollection is that wherever 
we named one or more we included one or more ingredients 
in our own formula in some of the other formulas, and 
we said at the same time we might change the quantity, 
the object being so that we would not disclose our for¬ 
mula." The contract had been placed with the Arner 
Company in the early part of 1D1 .“> and since then on one 
or two occasions tliev had received bids from Strong Cobb 
and Company of Cleveland, William R. Warner, and John 
Wyeth and always they pursued the same policy. Since 
manufacture of the pills had begun and witness had taken 
hold of the business the formula had never been changed 
except in tin* reduction of the quantity of hellebore. 

On cross-cxamintion witness testified that up until the 
time the stipulation was mitered into between their counsel 
and the solicitor for the Agricultural Department in Au¬ 
gust, 1020, a pamphlet or book of directions headed “Re¬ 
lief for Ladies'* had been enclosed in each box of pills, but 
now under the stipulation there was enclosed merely 

133 a form of direct ions, cautioning against counterfeit¬ 
ing and so forth, the stipulation being entered into 

pending the present case. 
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And thereupon the claimant, to sustain the 
her part joined, enllod as export witness Doctors William 
H. Syme, George R. L. Cole, and Joseph D. Rogers, all 
of whom qualified ns medieal experts, and e; 
agieed that the detimt ions ol auieuorriiea and dvsmen 
oi i hea w ere as to tin* tornier suppression o| the menstrual 
flow and as to the latter dillieult or painful llow. 


est! 
ie me< 


issues upon 


fhi direet examination Doctor S} T me 
stance, that he was acquainted with 

• i 11 

tits ot exti act ot aloes, terro sulphate. (*x1raet ol cotton 
root hark or gossypium, and hellebore niger. 

1 he active principle of aloes is nh»in, and it 
ti\t*. and considered an emmenagogue l>v nr 
It is a drug recognized and in general use in 
profession. 

V errosulphate has a tonic otter!. It has uiorj 
the hlood, perhaps. than any other drug. It 
astringent effect, which means that it has a 
cause 1 he muscles to rout ract. 
i * ,- l I j x 1 1 a<*1 < 1 1 cotton i*o» >i I »a r k or goss \ pi ju ni ! s a < 1 ru* 

recognized by some medical writers, 
supposed to he that of an ommenagogue. 

Pluck liellehore works iii two \va\x It has 


ied, ill Sllh- 

ical proper- 


is a purga- 
my writers, 
the medicaI 

* effect upon 
also has an 
t elide nr v to 


Its elf ect 1 s 


ti\'es, one known a*- heilehnriu and the other ojie known as 


hellehorein. which have almost directly oppo 
()ne has a decided action upon the heart, slowi 
heart muscle and increasing the circulation bv 
t o l c (* to the heart. It acts ; \ ^ 1 stimulant, 
is an anesthetic and is also considered to ha\ 
action on the pelvic organs of the female, u ! 
organs that have to do with menstruation. 

\\ it ness was asked if amenorrhea is a disease 
tom, and answered that lie would rather elassif 
not a disease hut rather a* a symptom and a condition! 
D\ smeiioi i hea is not neces>aril\ a disease p r <»\' i < 1 < »< 1 there 
is no pathological condition that causes it. Witness would 
classify it as a condition. it is uudouhlediv pn 
those conditions, both of which could he Has.' 
meats. 

Ido Amenorrhea would naturally he treated hv rest 
ami hy drugs if necessary. Very often the flow re¬ 
turns without treatment if left alone for a dav or two. 


two <leriva- 


'i 1 e actions, 
ig down 1 h<‘ 
givi ng morn 
11H lohoroin 
e a <lecided 
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v it as both. 
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AI<h*> i- u-et III in t} i«* treatmen >f amenorrhea. Ilelle- 
Oomn, tinman witness has never ii>i*i| it, was used 1 >v tin* 
ancients tor that purpose. Iron would undoubtedly 1».• 
used tor amenorrhea. and witness docs not think there is 
any < j u«* ^ t i < n i that cotton root hark would 1m*. Knows it 
ha> boon used tor that purpose. 

W itnoss wa> asked to assume that a remedy is composed 
°f one half main of extract of aloes, one half -rain of 
oxtract ot leiTosulphalo. two -rains extract of cotton root 
and one t oiirt !i urain extract ot hellebore ni—er. and 
to state his opinion as to whether same would 1m* a useful 
and beneficial prescript ion or remedy to be administered 
in the ease <>} amenorrhea: and answered “1 would say 
> «‘s. lln^ read the history ot tliose dm— s in the l nited 
State- I )ispeiisator\. which is a standard book, and also 
i ,! ^ ,M, d - Materia Medica ami numerous o'ther books. 

I l |( ‘ 1 bspen-ator\ is more ot an encyclopedia, contaiuinic 
nil dru-s. ir<»od. bad and indifferent. Witness had 
nNo read a book by hare on Materia Medica and 
I hcrapmit ies. and a book by Sollrnan, and other 

I H M >ks. 

M it tie-- wa> asked whether a- a result of his reading he 
" ;,s able to state wln*ther cotton root bark is recognized 
by medical writers as an eflieient emmenauo-ue. and an¬ 
swered that it was b\ all writers that lie had read. Aloes 
is considered to ha\c emmeiia— o—m* properties bv most 
n ie« 1 a*, d \\ 11 1 e t - known t < > w 11 ness, a ml also liel h*bo re 111 — e r 

In the experience of witness anemia is perhaps tin* most 
m*m*ra! can-e tor amenorrhea. 1 here are manv causes, 
lait anemia is the main cause. The prescription called to 
hi- attention wouljd undoubtedly ha\'e a beiielicial et’fect in 
a case ot anemia. 1 h<* iron would undoubtedlv -i\a* -rent 
benefit. It i- -eneraliy recognized that the maximum dost* 
oi iron ilia! the human sy-tem can take up is about one 
i n i n a da\. Aloes also would be usetul in anemia bv 
clearimr np tile intestinal tract and removin— any impacted 
matter. 

1 mpacted matter in the intestine or lower bowel mi—lit 
ha\ e a Ver\ decided ettect upon tin* telltale organs accord- 
in- to tin* amount of fecal matter there. It mi-ht 
1-b displace the uterus force it from one side to the 
other, and thereby suppress menstruation in a decree 
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corresponding to the nn . ;;nt of obstruction caijsed 1»v this 
displacement. 

( onstipatinn is a frequent cause of menstrual disorders, 
and women arc peculiarly sul»jcct In constipation. Women 
and constipation practically go together. 

In a case of amenorrhea hellebore niger w mid act in 
congesting the pelvic organs through its action on the in¬ 
testinal canal and 1 lie red uni. 

In tin* opinion of witness it would he safe in a case of 
amenorrhea to administer the prescription in which his 
attention had hcen called in tin* jorm o! a pill [o In* given 
thiee tinier a da\ lor several days. ! here is nothing in 
the prescription that would he dangerous to the patient 
and witness believes the doses would he effective. The 
(loses a 1 e sufficient to he ejfediVc in some people much 
moie than in others, hut tue\ would he hound t<> have some 
effect in all patients: and in the opinion of witness the 
effect would he beneficial. 

In the opinion <>| witness the same prescription 
and doses would he beneficial if administered to a 
patient suffering from dysmenorrhea, assuming that 
there is no pathological condition causing the dvsmeno 
rhea, by which witness means an\ tumor or ain'tiiing that 
impedes the progress or free flow of the menses. If ihele 
was such pathological condition, witness knows of no drug 
in the prescription that he would think would do any harm. 
In fact, lie knows that in n<> pathological condition would 
any of those drugs do harm: and if there were no such 
pathological condition, would say that the prescript ion in 
quest ion would he bcuciieial in a ease ol dvsnienorrhea 
for the reason that the gossypium would act by its con¬ 
tractile power upon tin* uterus. 

Dysmenorrhea often comes on before the flow, that is, 
the pain comes on before the flow: and often as soon as 
the How has started, the pain ceases. Thai is not always 
the case. Sometimes the pain does not come on until the 
flow conies on, and does not eea.se until the flow ejeases. In 
the opinion ol witness the prescript ion aforesaic would he 
helpful in both conditions, 'flic aloes would congest the 
uterus and the blood would be brought down into the 
139 pelvic organs, and then with the action of the cotton 


root bark, which acts to contract the uteruk it would 


cause the flow. 
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111• 11«• 1 m* r«* i ii 141*1* is >uj>]>ost »1 to l ave an analgesic effect. 

IleilrlMHvin lias l used in tlie treatment of the eye to 

supplant cocaine on account of tin* permanency of the 
anest !io>ia. I In* dose in tin* proscription aforesaid would 
ho so small that: it could hardlv possihlv he said to be a 
poi-on. i»lack hollohoro contains hclleborein and would 
have some anal.ucsic effect upon tin* pain suffered hy a 
woman from d> smenorrhea. 

In tin* opinion of wit in*-- there is nothin*' about tin* pre¬ 
scription aforesaid, uiven nm* pill three times a day, that 
would render it dangerous for a woman to take. And in 
tin* opinion of witness a physician who used these druus in 
these proportions for a case of amenorrhea or dysmenor¬ 
rhea would not he a «111 a<*k. 

Asked whether in hi> opinion it was proper to treat 
symptoms, witness answered that tliev were tauuht in 
school to treat tin* disease and not the symptom, hut that 
in his experience of *_!."> years he has never seen a man 
elinu to that particular rule. Kvcry doctor that wit- 

140 lies- has seen practice has treated symptoms a> well 
a- the disease. 'i on cannot help it. 

Asked to describe some symptoms that are treated hy 
physicians, he mentioned pain as a symptom of some condi¬ 
tion. It may take some time to find the condition, hut 
while al tempt in*4 to find it. a physician has a ri.idit to take 
tin* edii'e off of a severe pain until ho can make a diagnosis, 
so hmu as in* does not uive a druir that will obscure the 
symptoms when they appear. 

Kever is entirely a symptom, hut they always treat it. 
It’ the temperature runs over 1 <u‘». they use the cold pack or 
«*ohl sponge hath to reduce the fever, or an ice pack for the 
head. ! lu*\ regard it as necessary t<> 140 1 the fever down. 
It is sometimes necessary to treat symptoms in order to 
prevent exhaustion of the patient. 

Asked to aoiiine a patient with either amenorrhea or 
dysmenorrhea, and to state hi> opinion as to whether it 
would he 400 b medical practice and desirable to remove the 
condition in lino beuinni 1114 '. witness answered that if a 
patient catne with amenorrhea and stated there was 

141 no rea-on lor it other than e.\]»osure to cold, lie didn *t 
think the treatment ot that case would he .justified 

because very often it would riidit itself; but if it persisted, 
and if after an examination or reason to believe that the 
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stoppage of menst runt ion is not from pre-manov, 11 ion you 
haven ri-ht to treat the ease and brin-* on tlie menstruation. 

Dysmenorrhea is somethin"; that yon would treat immedi¬ 
ately. Witness would seek to eorreet the rendition if lie 
could tind what was causing the pain. 

In the opinion of witness tin* statement in tin* advertis¬ 
ing booklet accompany in it claimant *s pills as to care in 
regard to diet and general lu , alth. kt»e]>i 111 ;- the feet drv 
and wann and tin* bowels regular is proper advice. 

I he attention ot witness was directed to tin* la n-u a —"e in 
said booklet: “For anienorrlnra (suppression of the 
menses due to colds, ill health and other morbid causes)*’ 
and lie was asked what kind id’ other morbid causes, to his 
mind, would be included, and answered that constip.ation 
would be one morbid cause. I In* lan--ua--e would not sn-> 
M’est cancer to his mind. Would consider that causes of 
amenorrhea and dysmenorrhea were jeonditions 
141' rather than anythin-- else, and would mit consider 
t h« 1 1 tin y meant (* a 1 1 c e i < > i a! i \ other outride c o 11 d i ] i o n 
of that kind. 

1 he lan-ua-e “To prevent difficult, painful, over profuse* 
and other morbid menstrual conditions and toj keep this 
important function normal, take «, n e pill three tjmes daily 
tor a lew days Indore the* expected reappearance of tin* 
menstrual flow** would not su,truest cancer or conditions 
similar to cancer to tin* witness as included in i u* expres¬ 
sion “oilier morbid menstrual conditions.*' A physician 
would not understand that expression to be* inclusive of 
cancer or metallic poisoning or 1 uberculosis. Fancer is a 
disease, and while it is a morbid condition, witness would 
not consider it as in the same class with amenorrhea and 
dysmenorrhea. 

It is -rood advice from a medical standpoint in a cast* of 
amenorrhea to observe the directions contained in Ihe ad¬ 
vertising booklet aforesaid about bavin-- the patient im¬ 
merse* the feet in hot water, covering the patient with a 
puilt or blanket, administerin'*- hot lemonade or -in^er 
tea, and bavin-- her remain with tin* feet immersed'in hot 
water until a free perspiration is produced, after 
14.4 which to dry quickly and have patient -o to bed, 
cover in-- up well and warmly: but this would not be 
more beneficial in the opinion of witness than taking the 
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( *i<i i]n;j 11 1 *> pills. Think- it w«.ul ! assist tin* pills in their 
action by ci nicest in ir tin- lower part of tlio body. 

A^i\<-<! a- io tin* esc by pliysieians of proprietary prepa- 
rnMo!l> l ,n! (,il l! n* market by reliable druir houses,* witness 
ans\\ * i * <. t [i .11 he <•. 11111 oi reca11 a ease \vhere (*it her a < 1 <>c*tor 
*' phaMriaei>t ha- ever east any reflection whatever as to 
o| 'bma- or tin* sincerity of the l>i^ pharma- 
I" this country. To the best of his knowl- 
*'*^' * puy>h*ian> are in tin* habit of usiu.v: preparations of 
t hat kind in 11n*i !• pract ice. 

Witness ha- nc\vr known a physician to write a pre- 
Srr 'l > 'i° n !l, r an emmenau-o-uc indicated by number and 
prepared by a particular pharmaceutical house, but it is a 
common practice for physician- to write out a prescription 
lor a certain medicine and not <_dve tin* ingredients, as, for 
example, tue < 1 rnu Known a- calcidin. a remedy for croup, 
wlnuv tin* physician would write in his prescription 
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ot iron as a tonic. hecnu>o doctor- have ditferent ideas in 
regard to that. It would depend on the condition of the 
patient and tic* leiiu'th ot time you were --oin- - p> n*v on 
1 h‘‘ tiejiineu,. ( an —**e in* r**a-ou lor -ivin-f a live--rain 
dose ot iron if you can onl\ absorb about one irrain a dav. 

I hink- a -mailer <!<»-<• would I.pially beneticial, not 

under one half -rain ordinarily. Willies- mi-lit -*ive half 
a -rain and miaht vive a -rain according to the condition 
1 . i "‘ Patn-nt. Iron is u-ually -aveii three times a day 
bu b > tome etteci until the patient s b]oo<l has assumed its 
normal condition, which you would ascertain by having the 
blood examined by a competent chemist under the micro- 
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patient's blood back to normal, ll is a very la rd question 
as to the length of time within which to expect the average 
patient's blood to be brought back to normal. J^ome people 
respond very quickly and will take up iron vj-ry quickly. 
Others will respond slowly. An average time,* if it was a 
bad case, such as chlorosis, would be a matted of two or 
three months. 

Witness has never used cotton root bark. 

Hellebore is a poison when in poisonous doses. In small 
doses, like two or three grains of the powdered drug, it is 
anything but a poison: it is a stimulanl. 

Asked if he thought it proper in all cases! to treat a 
symptom or condition and not the disease, witness said no: 
the thing to do would be to treat the disease if ja diagnosis 
could be made. Otherwise they would have to treat the 
symptom until they could make 1 he diagnosis, if pos- 
14b sible. Sometimes they never make the diagnosis. If 
he could make the diagnosis, lie would trjeat the dis¬ 
ease', and ordinarily, if the symptom was not Idangerous, 
he would continue to trv to lind out what disease the patient 

• • • • > * j 1 

is suffering from. 

Subject to tin* objection and exception hitljerlo noted 
and allowed to this line of examination, the witness testi¬ 
fied that amenorrhea is caused by certain diseases or con¬ 
ditions, among which is chlorosis, which is a torn of anemia, 
as one of the most frequent causes. Also malaria, which 
is accompanied by anemia ordinarily. 

Is familial* with the classification by which j physicians 
divide the causes of amenorrhea generally inl<|> local and 
constitutional. If a woman took a cold bath, an<| it was fol¬ 


lowed by a suppression of the menses, this would tend to 
drive the blood awav from the uterus ml her th;!m to allow 
it to be there in its natural condition, which would be a 
local cause. Also getting tin* feet wet, chilling 1 the body, 
and fibroid tumor, cancer, polypi growth within [the uterus, 
growing together of tin* cervix, which could only !he handled 
surgically. In the absence of a uterus, there would be no 
place for the blood to conn*, and this wjmld cause 
147 amenorrhea, which would also be caused jbv atresia 
or growing together of the vagina, and jby an im¬ 
perforated hvmen. Does not think that diseases of the fal- 

A % 

lopian tubes are a frequent cause of amenorrhed. although 
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it would hr possible under certain circumstances. An in- 
liammai ion <»} iIp* ntenis itself would cause amenorrhea. 

Malaria would 1><* one ot tin' constitutional causes, of 
li|r ,n;il!l 4, n«*s arc three in nnniher chlorosis, ma¬ 
la) ia. and t nheivulosis. Anemia may he primarv, second- 
«u\, o]- pernicious. ( idorosis is a primary anemia, and 
iron is a mainstay in its treatment. 

A sei ondai \ anemia is where there has heen something 
which depleted the Mood and caiise<l anemia. In treating 
s(*< onda i \ anemia they treat the th 11114’ that is causing it, if 
the} know what it is. IVrnieious anemia is the destruction 
°t t he Mood cells t heni>el\'es, and neither iron nor any¬ 
thin.- else is of value up to the present time SO far as 'a 
cure is concerned. 

Seeon.Iary anemia may he caused by cancer, and for this 
iron Would he -pod to 1 lie extent that it would give the 
l ,,| 'i'‘ il! - v 'ti en-1 h. wliicli is (hie to the amount of oxv- 
14S -en absorbed into the Mood and distributed through 
^• i k<* o\\‘—en in the blood comes by the 
blood passin- the Inn-s. and depends upon the hemoglo¬ 
bin, which i> tornied by tin* iron in the red blood corpuscles 
and has a — ivai a Hi nit}' for (A’yit'eii. 

It witness had a patient suffering from amenorrhea due 
10 r;mrr| ’* he would procrib,* aloes, iron hellebore, and 
cotton root bark in the pnantiiie- or proportions outlined 
if he didn *t have any! hin- els,*. 

i uber,MjIo*ds np-ht can-,* secondary anemia, and if he 
liad nothin- d>e to-iv,* a tuberculous patient, witness would 

7|1, ‘ preparation atoroaid. but would not expect to 
cure t he till tercuh wfs. 

w "Mill no, say that III,, four inirivdionts namod would lie a 
n-nu-dy for amc-norrhea due to rancor or tnhoronlosis. 

Ti "' n ' ' vi 'li diuIuud if anionorrhoa 

c:um. I mm dinhotos On* formula would oulv ho of value in 

so far as -u f » t »Iyin.u iron to i|„. 1,1.1. Tho dlahotos would 

be t rented by insulin and diet. 

Typhoid fovor ran and doos ,-aus,. anicnorrhoa hv tho 

venkoiiod ..lition and tho am-tnia : and in on so of am'onor- 

rhoa oausod hy Cl'hoid or malaria tho formula aforosaid 

would ho a romody only in so far as tho iron con*tit- 
14!> uent is eoiicerned. 
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Smallpox miu'bt can a amenorrhea by depleting: the 

system, and also erysipelas. Any disease lljiat causes a 

run-down svstem nun cause amenorrhea. 

• • 

Asked if the formula would he a safe and reliable remedy 
in the case of an amenorrhea caused hv ervsinolas or small- 
pox, witness answered. m>; when they had that|disease, you 
would treat the disease. 

Does not think that insanity necessarily causes amenor- 

• • 

rhea. 

Chan ire of environment might cause amenlorrhea in a 
younir irirl, and in such case whether or not this formula 
was a safe and reliable remedy would depone] entirely on 
the examination of the nation!. If you knew that change of 
climate or environment was the cause of the amenorrhea and 
nothing; else, witness thinks that tin* formulaj would be a 
yery fair one to give, on account of the iron a I id the aloes, 

• t i 

which has been accredited by a groat many winters as an 
emmenagoguo. 

As to whether drug- addiction might be a cause of amenor¬ 
rhea, witness cannot answer, as lie has handled so few of 
such cases. 

150 Metallic poisoning, such as lead poisonjing. arsenic, 

and mercury, may cause amenorrhea through anemia; 

and witness would then treat the cause. The| formula in 

question would be beneficial only so far as the irpn and aloes 

are concerned. Yon would haye to get rid of! the poison. 

Does not know whether Addison’s disease hr Breisky’s 

disease would cause dysmenorrhea. Does not Isee how the 

pulling of a tooth could cause amenorrhea. jBad tonsils 

might cause it by depleting the system. Bald appendix 

undoubtedly could cause dysmenorrhea. Pregnancy would 
• * *. % 

cause amenorrhea. 

Would consider dymenorrhea a symptom. Tnimanv cases 
physicians cannot account for it : in others they can. Dis- 
eases, misplacements, and distortions of the irems would 
undoubtedly cause it. and also diseases of the fallopian tubes 
and ovaries. A mechanical obstruction, like p tumor or 
cancer, might cause it, and also any obstruction ijn the canal, 
either in the cervix of the uterus or the vagi up, if the ob- 
struction is great enough. 

Ill health from almost any disease might cause dysmenor- 
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It would !»;* a safe* tliiiur to 


or from iunior or cancer. 

An 111 1 <•> ' i«>:i like lt*>* iorr'i• *a could cans** dvsmenorrhea. 
and the formula would not Ik* a remedy for this. 

\\iinc» !io\ or hoard of a cast* of dysmenorrhea from an 
infantile w<unit. 

Asked to a>-unn* amenorrhea from an infantile womb, and 
to state whether the formula would he a remedy in sueli a 
ca>e. In* answered. Xo. oeeau>e ihere would he no chance 
for the hi • >oti to collect. 

Infection from childbirth or following miscarriage niinht 
cause dysmeiiorrlnra and the formula would not he a remedy 
foi that e\eeji » 1 1 ~-»»!; 11' a> tne >\>temie t*!lect is conc(*rned. 

If tin* thyroid or other Tands are not working propcrlx, 
this niiu'ht caitse <!\smenorrhea. The thvroid ^-jand is 
closely associated with the ovarie>. Witness does not think 
d!s* ;i*• e the thyroid or other glands would 

152 cause dysnienoj-rhea. hut it miirlit cause ainenorrliea. 

•’ :>:•••,:/ th( percent a ire of cases of amenor- 
rhea caused 1 >\ anen.tas. 

All wom.-u <:o not y- ^poini to tin* -anie doses. The four 
druids in nue-:ioM w. uhi not a fleet ail women in the same 
' v; h v - *' ‘'• lie o! nn <iicine in that respeet. 

( o.isi ipat ion would Oe a morhjd cause. Does think 
metallic piusonina would h; . 

.Aske<; w uai \\;n ,;:!**:; * \>\ “otn.-r inorhid menstrual con 
dition>. w i: . urn: • . : .as he said before, any condition 

outside oi i Me MM; Ml Ml e<>Mui,iOll Would Ik* a 11101*1 )i(I eoil- 

dit ion. 

< hi. redi reel examd n; : ion wiine— testitied, in substance, 
that it in* .had >u!>m.dtcd io him a pamphlet which dealt 
tin o i m !;<»[;: Will; tin* ’ua ot iU menstruation. and in that 
pamphlet the expre»ions were used “colds, ill health and 
othei- mor- id cnr>«p and “diliictilt. painful, over-profuse 
and otner m«>mid men>truai eondiiions.*’ these expressions 
would not convey ty his mind that there was intended to he 
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m *»«>iiii«! to do good in almost any rnii down <•«nidiiion. 
•^ked i i in Ids opinio}] i! Would ii;i\ • ;i remedial value il* 


1;ik<*!i 1 >y a w<»man snltenm; ! i■<*tn «»ij<» oi 1}j<* various ail- 
nirnis inquired about on cross exnmiualion. wiincss said 
he didu i i!inii\ il would acl as a <*ni*<.*. nut i! would have 
a hoiicticial effect. 

Doctor George R. L. Cole n;„,n hi- iiiv.-t , x;:)niimlion 

1 csl i li<*< 1, in su!is1;ui(*(\ iiuii \ here i< ;i marked relation ho- 
i\\(‘c!i coii-i i j >a \ i o 11 ami 1 in iii" mlrual Mow; and women arc 
\ ei‘\ general ly cormt 1 ]>a 1 ed. 1 his lum a decided connect ion 
with doth amenorrhea and dysmenorrhea, hut more especi¬ 
ally w it h amenorrhea 1 h roi igh ! eca! poisoning or <*ojiremia 
1 lie lower howe] is in close contact with tin* organs having 
to do with nnmstruation. 
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symptom-. Symplonis fr-,n.-u1 ly uv.-M.-tl in Hi,, pr.-v- 
ticco! Ill, -Mi.ii» : ,;i 1 1 .. •• vulsion-, ]|< -ill, ‘l-l-!l;iii,*. 
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s- j on o I 

► Id. anxie]. v. -. 

r r\. f ri e ,h 

f. shock 
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title i < > e /1 a i 1 e t * 

o; loca i mi 

1 i, coil; a 

alt II line, V hi*’ ! 

-nitii*! one 

> *a Uses 


*• * I 14 < 4 • 

An)(*!l')| ) !!«'.•! ' I ^ ’ I !••'•'! .*! (■; 1 ;i!V 1 M >t j i eloselv related. 

\\ (*! 11 ‘i * I i > i 1 f*» •« j i: t • j 11 i •; i;; - < • i > | |i* i,. 

r rmii llm < | u^ri. •? u-« • an.: read in- of i he witness I lie dimes 

u>,,, ’ nl * n t r«-ii?m«-:;T amenorrhea are iron, apiol. .t-o . 

!-<a:<-i ><>1 <■. .’Ho.cu!, (tji t - .»oi I>nrk or ii'ossvpinin, and 

reeen t;y -..in,, oi tin* .*mh>erim-s in amenorrhea. 

i ! '‘ ; ;nen' online o| anienorrliea. 

1 diysieians have a choice of drills to a considerable e\- 

u ‘ t ; t * ' )rnu> ;ilv <*!a>siti**d accordiim- to their therapeutic 
effect. 

, ‘} s ! <r{ ' 1 m ri:l " * ■ ‘ * * * rnUnii root bark, and 


hellebore are clashed, witne-- -aid that jointly he would 
>a\ I hex are typical eim •etia.no a tie.-. 

, As lvlutod t., ii,c liifu.-iniiil fum-iion. alovs relievos ,-on- 
slipation siimiilaio. !|.,w of to the uterus and 

the uiornii- ,-ont radio,,. mildly. Constipation will often 
rails,■ more or V> r ,iisplaceiiiein. ihvivby interl'erina with 
tin- proper i'looil yircnlation in the uterus. In amenorrhea 

there IS some suppn—io,,. ami aloes will -ive a eoniraetion 
1 here and relievo t hat. 

, l ' ; ,n ;!l:n ''S >P'-ai< of amenorrhea and dvsmenor- 

rm-a 111 the same term-. Sometimes there is a membrane 
to he thrown mV. and this membraneous dysmenorrhea 
octi,i> in \ o 11 nn a iris as well as married women. 


t‘e a fe Cla Sset 
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Iron is tonic and stimulating to the uterimJ function. A 
combination of iron and aloes acts veirv well svner- 
l*o «i - istica 11 y. ( hie sometime.-* a>*-i>is tile oilier vcrv 

materially. 'Witness lias ue\'er bad anv experience 
with this class ot drug's except in a few instances. lias 
used other means for relieving that condition. 

lotion root bark is mi Id I \ cont ract ile in its effect on 
tin* uterus, a dllle les- s<> • inn er— ot. it has been a very 
popular audit amonu' Soutliern practitioners. 

Asked as to the opinion of medical men relative to cotton 
foot bark in certain forms of tumors in the menstrual func¬ 
tion. witness said that it acts ver\ well when von want a 
niild contraction in fibroid tumor, and in >uch tumor would 
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Asked his opinion 
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eileels of a 
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combination of one ! 

!; a 1 
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,rain of 

fe 

rn > 

sulphate or 


iron sulphate, one ha 

it «» i 

l l 1 u 

m of a oe> 

. l v 

o -rains of 


cotton root bark, and one loiirth ot a —rain ot extract of 
hellebore, witness answered that he would say that it was 
a mild combination ol those di uy-, and Jk* could see wliere 
it would easily have a -ood place in cases of both amenor- 
i liea timl d>\menorrhea. In cases oi metrorrhaida woult* 
1 hat it an\ expulsive etiort were neeessar\ to overcome 
librosis or the hemorrlia.ue incident thereto, or any retained 
membrane in the membraneous type of dysmenorrhea, the 
1 ormula would be of—ood service. 

Would think it beneficial in over-profuse menstruation 
which mi-lit as well have its ri-hl name a lidnorrha-c.’ 
Would say the hemorrhage in all probability is due either 
lo a very much relaxed uterus or to some effort on the part 
Ot nature to expel either a membrane or a clot, and would 
think tlie formula would be indicated in that condition. Of 
the dru^s in (piestion iron more- part icularh ha- the effect 
of arrest in- hemorrhage, and eoiton v.m would in this par- 
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• ir-nI«*11* lorm. ( often root and it< would especiallv 1 m* i;*. 
<!i<*ii.t• d iii ;i rondition o} that kind. 

■ ! 1 ‘ : - action o| *»i # * com 1 >i na t ion o|' tin* 

!<>ni d 1 11 ir > on it'll I to )<• very < dH ieaeions. Kvnerinsf ie 
<*!;oct is tin* ;i>si>t;m<M* of oin* dniir to another usod in 
combination. nnd this is well reroj^ni/ed in medicine. 

I In* ad\ .e«* , ; jn* j nip! <• With iv>pert to eare in regard 

to die? .ind *_teiiera! iiealtli. keeping tin* teet drv and warm 
ami 1 lie liowols regular i> verv o-ood. 

I In* directions tor amenorrhea contained in tin* pnmph- 
■°t W( *re read to tin* witness. and In* was asked what In* 
eonld say as to the use of snch pills throe times a dav in 
following <nc!i direefinn>. and answered tlint it was very 
<ro°d treatment: that, harriiur pregnancy, where a pliysj. 
eian world necessarily make inquiry. or if it was a more 
or less continuinn- amenorrhea hv past history, it would he 
a irood treatment. Does m>i see how the dose eonld In* 
hairntnl. as thery is not enough drastie tnirirat ive in an\* 

t]n "\ 1 .•” !:! dir •<?ie tvac! nor to the 

" ’a*' -fron<_* ••nomrli to he an ahorti- 

faoiont. 

Ameriot t hea i<fine somef inn’s to ahsenee of pelvic organs 
or ;m undeveloped condition. Tt is dne also to M 
IdO rill! down condition: and if a woman is full blooded. 

v *‘onM say that amenorrhea was dm* to some 
■ 1 ^• 11 ■ •''• 1 1! i' :'' h*■ itie.*. and the remedy in onestion world 
answer verv well in a condition of that kind, lmt tint in a. 
condition where th* re \< any arrested development. 

.nsidevin- the whole advert Dm" booklet, would eon- 
sI,l :; r 1,):1T "ether morbid causes** would have a eirernn- 
-enh-d ns.*. ; '-;‘smn< n a a oh! f,,r amenorrhea and 

d\smmiorrh.i'a. that is. in conditions pertaining to the 
mein" and ovaries and the vagina, and witness would 
1,;1Vr to far afield in tnl! ins if cancer. TTonld not think 
cancer was h -lnd< l in tl lamruase quoted, which has ref 
orenre. as far as th.* witness understands, to functional 
disorders and not t.» any real oatholo-y. AVotild think if 
had reference to a fun-iiona] disorder of the female ron- 
orative orsrans. Tt world only have a reference to tuber- 
cnlosis in a general way if the patient were in a rnn-down 
of anemic condition. Dot's not believe that a physician 


united st.v! or* amf.tjtca. 
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would give a pill to reestablish menstruation in a tubercu¬ 
lar patient. 

Menstruation usually ocurs between tin* agj i s of fourteen 
and forty-five: and takes up three or four days in 
101 the month: sometimes more, sometimes loss. 'Tuber¬ 
culosis is more or less of a continuing tiling. 

Would not understand quoted words to luA'c any refer¬ 
ence to metallic poisoning or bad tonsils. 

It is largely true that women differ as widely in the tend- 
ei i<*y of medicine io affect t lie menstrua! functions as in 
personal appearance and disposition. 'They differ very 
materially as to their suseepiibility to drags. Some need 
only slight treatment, and others longer aid more per¬ 
sistent treatment. 

Should think the remedy in question would he verv good 
in cases of painful menstruation, especially of the obstruc¬ 
tive type, where the obstruction is not due to a deformity 
hut. to a Hexed uterus or the presence of some substance 
to be gotten rid of, like membraneous dysmenorrhea or a 
clot, and also as to scanty menst mat ion. 

It is very true that the intensity of suffering varies. In 
some the pain is moderate, continuing only |a few hours, 
or it may be so acute as to cause fainting aqd undermine 
the patient's health. Should think a regular treat¬ 
ing ment with claimant's pills for a period of three or 
four months for dysmenorrhea would he all right. 

A very common cause of dysmenorrhea is the very firm 
or fibrous capsule of the ovary: and if a patient is ex- 
posod or fatigued, or overworked, that may assume a very 
congested condition with that type of ovary, and the pain 
can he very great. Claimant'- pi Is, a-si.-'i.! with the oilier 
treatment recommended, would he good for that typo, and 
these ingredients in tin 1 combination stated would help ex¬ 
trude a clot, thereby relieving tin* intermittent contractions 
of 111 is effort to relieve. 

Thinks taking one pill ihree times dailv and bathing* 
'he teet with hot mustard water .just before retiring, in 
eases of dysmenorrhea or scanty menstruation would he 
verv good. 


As to the words “To prevent di^ieull. paiurul. over-pro- 
! use a nd other morbid menstrua! "o> oil inn <. a ml t < > keen lids 
important function normal,witness assumes that to he 


104 


CHIC11ESTEK CUE.VKAL CO. ET AL. VS. 


a disturbance of the functions regardless of any pathologi¬ 
cal or diseased condition. 

Anvthing that would cause* anv deflections of the 
IGo blood, or a holding up of the blood, might give rise 
to tlu* pain of dysmenorrhea. 

Thinks the ingredients in the formula aforesaid, used as 
directed, would be beneficial in such conditions, conjoined 
with local treatment. 

There are local conditions apart from constitutional dis¬ 
eases, and witness would say that physicians treat the 
disease while they an* treating tin* local condition. 

•i * 

A risked tin* experience of tin* medical profession as to 
the preparation.** of large pharmaceutical houses being of 
standard quality., witness answered that he did not think 
there was any question about it. Nearly all of them now 
have research laboratories and give the very best product 
and the most refined pharmacopeial preparations. 

Witness was asked to assume that a graduate pharma¬ 
cist had compounded a pill containing the ingredients and 
qualities in claiipant’s pills, that he had consulted his 
phvseian as to this combination for amenorrhea and dvs- 
menorrhea, and had read medical books: that over a period 
of forty \rai" the preparation wa> sold for amenorrhea 
and dysmenorrhea and profuse menstruation: and that 
lie had received hundreds of unsolicited and nnpaid- 
1(14 for commendatory testimonials over this period of 
time, and very few complaints: and that some of 
those who had used the remedy were physicians and one 
was a hospital to which a dentation had been made, which 
afterwards purchased tin* remedy, and after a period of 
seven or right years. it> lands being low, it again requested 
a donation: and that the remedy continued to be used to 
the end of the period of forty years: and lie was asked to 
state his opinion as to what that would indicate with re¬ 
spect to thi* remedy in question, and answered that he 
would consider that to indicate that the remedy possessed 
considerable merit. 

Doctors vary in their doses. Some feel like giving a small 
dose, like tin* homeopaths. There is a difference in that 
respect among physicians. If depends on flu* condition you 
want to bring about, for example, in menorrhagia or over¬ 
profuse flow, when* witness thinks they would have to go 
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1 ii rth< i r with the medication than with the small tonic dose 
in defendant *s pills. 

< hi cross examination Doctor (’ole testified, iji substance, 
that in his opinion amenorrhea is not a disease per sc. It 
miuhl he dependent upon anemia, an obstruction, or ar¬ 
rested development. 

‘ As whether dysmenorrhea is a diseasle or a symp- 
t(nn. lliere is puite a little difference. Spine authors, 
as Doctor ( i ra\ es. who is one ot the ii'reatest jauthorities, 
described a condition which some of the old doctors have 
called ideopathic dysmenorrhea or dysmenorrjioa without 
«in\ definite term. \\ ltness would hardly consider it a dis- 
ea>e. although it has been id veil a separate (»n t i t k' bv Doctor 
brans and one or two older writers. There are several 
conditions that contribute to the pain, like a malposition or 
ant i flexion, 01 an iuilaniiuatory condition of the uterus, or 
sonic 1 <‘teiition not necessarily connected with conception, 
a v the membraneous type. Doctor Graves idves it a sepa¬ 
rate entity, and you mi.uiit almost say lie calls it a disease. 
Witness would prefer to call it a symptom or a condition, 
not a symptom necessarily, because there are too many 
symptoms connected with that bad condition. 

Women sometimes menstruate after the uterus is re¬ 
moved. and they can menstruate for a short time after the 
ovaries are removed. 

s,,l> .’ (vi ,n '-he objection and exception heretofore allowed 
to such line of examination, witness stated that the pills 
;n ijucsiiou would not help an imperforated hvinen, 
vhieh would call tor surgery. They would not help 
l*oi* any length of time if there were no o\jary. Thcv 
mi-lit assist. After the ovaries are removed,| there is a 
general disturbance or attrition of the uterus, (such as oc¬ 
curs at the menopause. The organs atrophy.j After an 
ovary atrophies and an amenorrhea follows, witness does 
no! >ee why any man would want to stimulate it. 

Amenorrhea mitrht be caused by diseases ofjthe uterus 
and ot the o\ary. A pill with the same combiiujlion as the 
pills in question would not he a reliable remi*dv for an 
obstructive condition. It mi^ht be if the condition were 
inflammatory, something to be extruded. It wfjmld not be 
indicated nor a help except in an inflammatory condition 
only, with plenty of room for the discharge 4 pass out, 
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under which eircumstanoes it miwit he of n -e : otherwise 

not. 

(an<N * r in die Uteril- enuld oh<l fUrt tile pa-sa^e. ! »nt a 
c-;mccr,„is condition. if tiiere wa> suppression of the iu.misos, 
wonhi more likely !»<* an anemia superinduced hv the can¬ 
cerous growth. resulting in a hivakin- down «»t‘ i|j.* 1,1.h 

It a eaiirerous growth were to obstruct the passage, that 
w °nid lmt necessarily in the opinion of wiino<< h,. 
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A>.‘\od it eaiiec)- nt tin* uterus wonld cause amenorrhea, 
the witness answered that it' a .-aiicer had -ullici.Mitlv ad¬ 
vanced, tiiere i> a hreakinir down of tlie hlood. which miirlit 
^ 111 ^ n n< a 1 1 an e\y*e>>i v<* how. 1 here a re eert a in snhstanc(»s 
111 die hlood that will cause coagulation under stimulation, 
and this condition could easily ho upset hy a break ini: down 
of the blood. That could cause a hemorrha-e ilia! could 
inn he -topped. Tlie only way in the world to do anything 
is hy local means. 
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would nave ;in\ deleto]*ioii> ,*i!.*e! in a condition <>f that 
'dnd. : "o- 1 s not ;»« ’ < ve they would build up the hlood 
lf:s enoiml. to ' riui* .Volt: a n -•oration of the function, 
h"' diey wonhi : y... pati-mt. and tin* hellebore 

miirlit aid in tin* d hi which i: i- < !.. . it is i !;i :__; 

to answer that • •• • ; • • . because hen- 

are too many In. pato* j\. r j. . Ji* 

In ca-e of a -i\ -month ivl-irdat ion or -uppre-Aou from 
a maliiraut growth remote from or arcscii! in the nmi n> 
the hemorrhage follow injr that coiuliti n woul 1 not m*ces 
sarily he a nicint mat ion far front it. 'Witness would cal! 
it a hemorrhage and not a mens: run! ion. 
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Ask.-d if hr would iv.'.'il a patient suiToring from those 
<*<>ndhion> hy prescribing said !*our in-redienbs without an 
examinal ion of tin* patient, witness answered no, lie would 
!lo ‘ I'i'<‘scrii>(• anything lor a patient without a pretlv thor- 
° n yli sMidy. especially a condition of that kind, if a patient 
iiini that slie had amenorrhea and wanted something 
■ ’ ’ 1 > i. ne < r 11 a 11 n \ would • i rst a 11 cm pi t o di soo \ or tin* cause 
oI tiif amenorrhea, and ilien in»at the cause. 

• noeivuIo>j,< may product* amenorrhea incidentally. In 
i nhrrrulosis llictv is breaking down of the blood tin* same 
a> in a eaneeroiis eondition. 

A*«iiaiia is a. u'ood deal like canc(*r. A < a result of 
n 1 • 1 '• * ! 1 a } ou nimbi have amenorrhea or an over-pro- 
' :l ' ' : <>Vv * Mil *i-s is not a tunctional condition, hut 
ao>oii ; l ( -iy systematic. Would pr(*scrih(* tin* aforesaid in- 
■^redienls for amenorrhea due to malaria or tuberculosis 
1 '*. x 11,1 ' i!< • a* conical, which is the oidv vahn* witin*ss 
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'' r iitacs a day. Simply as a 
der it necessarv to n*ivo one 


‘ « * ' » ui ' ; t i • i I » «t ' i i I x . 

v/hat period of time the patient should take 

■ 1 • 1 ' • 'i mat i 1 .'on ''tea patient improving, wliich 


r: j !: ]m ; del. rminrd by a Mood examinali >n. witness 
A 11 ' ■ ■ ' - ' 1 ' 1 • i da* : J m up to s() or Sb | n* r c(»n t 

' u * f: ‘ 0 ~'°wn. This would take usually two or three 
,r,n,! ' !|n> - ^ i t nes< aas h;n; ea-.*' wln*re it repaired a year, 

and ha> had i atients meow derided effects of the iron in six 
XVr( ‘ KS - 1 A iVi-r.vjrr would he three or four months for a 
• (| iiic t reatmont. 
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IcikjULT lnu! a irrain (>! iron three or lour limes a dav 
tor two or ilnvc (lays would not 1 m* s 11 c* ii t as a tonic 
(df(‘ct. It should he taken from six weeks to three or four 
months or possibly a vear. 

I his particular remedy will not cure amenorrhea due t<» 

obesitv. 

* 

I yplioid levcii will cause amenorrhea only hv producimr 
anemia, hut it would he a hum way a round. It would hardly 
cause amenorrhea. The suppression of the menses does 
not necessarily hrinu' it witlim the nomeiu*lature <>f ameiior- 
r hea. It 111iu'i1 1 he suppressed a month or six weeks after 
typhoid tever, as following any other exhaustive disease. 

Diabetes will <*an>e amenorrliea. and tin* formula in ques¬ 
tion is a remedy for amenorrhea due to diabetes for the 
lion it contains. \\ itness would not use that combination, 
hut the iron content would help if the physician had 

i 1,0 ( >tfier preparation of iron. Witness would ^ivc it 
over a longer period than three days. This formula 
would not h.* a remedy for amenorrliea dm* to diabetes. 

It is possible to cause an arrest of the menstrual period 
as a result ot anemia dm* to metallic poisoning. \\ itness 
xv on Id not cal! that an amenorrhea. lie regards amenor- 
1 hea as a purelv local condition. but olteii dependent upon 
sonic c o11s 1 1 1 11! io11a i di>i urI*auce. I\ 1 1ows o t no case w}n*r*• 
a patient suiters irons amenorrhea when there D no cans* 
for it. 

Insanity max' cause amenorrhea if tin* patient is anemic. 

( opremia du«* to constipation m a verv prominent tiling 
anion"* insam* people. 

Anemia is pernicious, idiopathic. se;*on<larv. and primary. 
Iron has heeu used for pernicious anemia, but not with 
very "treat success. bhcre is no remedy for pernicious 
ann n i«i. I la* i n o s i 111\ < * i \ t b i j j «_>• ; (j } j e 1 j > it w i j j ] > » > p u r "*a - 
lives to relieve tbu* coprerma. The formula in question is 
.ii'ood tor amenorrhea due to pernicious anemia onlv in »■< * - 
lievini** constipation, which is done hv the aloes. 

Pneumonia would cause amenorrliea for two reasons: 
f irst, as a result <>{ tin* breaking down of tin* blood, 
and also I<;>i* tin* increase ot the fibrin filaments in 
the blood, which would cause a thickening of the 
blood, but witness would not consider tliat amenorrliea. 
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This (*'.>n<lition is no move n retarding of menstruation than 
would occur from an ordinary cold, with the possible addi¬ 
tion nf a peculiar Mood condition brought ahoijit hy pneu¬ 
monia. 

Witness regards retarding ol* the menses due t|o a cold as 
amenorrhea. If the retarding due to pneumonia is pro¬ 
longed. it can he called amenorrhea: and after it is pro¬ 
longed, witness would say that the formula in question is as 
good a remedy for it as any other. It would relievo con¬ 
stipation, and the iron content would give the necessary 
iron if it wore due to a depletion of iron in thp blood. 

If witness had a patient suffering from amenorrhea due 
to pneumonia. In* would not treat that amenorrhea while 
she was under treatment for pneumonia, but would treat the 
amenorrhea after two or three months. Would get rid of 
the pneumonia tirst. 

Krysipolas will cause amenorrhea by breaking down the 
blood, and syphilis, will cause it by producing aniemia. But 
von would treat the syphilis and not the nlnenorrhea. 

• # # • 1 j 

1 7b Witness thinks when yon cured the syplplis, the so 
called amenorrhea would take care of i 
combination of ingredients in question would 
remedy for syphilis. 

Diptheria: obstructive diseases: under-development of a 

woman, which is a very rare thing, and tubal pregnancy may 

cause dysmenorrhea. Witness would consider surgical 

treatment neeessarv for most of these cases. 

* . . . i 

The formula in question might lx* helpful in dysjmenorrhea 

due to an inflammatory condition of tin* cervix calling for 
an expulsive action. Witness sees no objection tf> giving it. 

There can be a psychoneurosis that would be associated 
with dysmenorrhea both as the cause and possibly the ef¬ 
fect of it. 'This is a very aggravated type of nervousness. 
In such case witness would treat both the nervous excite¬ 
ment and the dvsmenorrhca. 

Would not treat any of these cases of dysmeijorrhea re¬ 
gardless of tin* cause without an examination, if the patient 
would consent. Physicians always got the histjory of the 

case whenever tliev can. If a man came to witniess’s office 

| 

and said his wife was suffering from dvsmenorrhca, witness 
would not tell him to give her this formula once a dav. 


self. The 
not be a 
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W ould want to see tin* path : Does not know what 

allot her man would do. Thinks any man would want 
to fxaniim* his patient cither orailv or- j>h\-ieallv or 

it-.* 1 • I • • 

hoth, if ]ios-iMc. 

Witness was asked whether he and oilier reputable phy¬ 
sicians in the city in treat ilia’ an anemic condition and pre 
sc ri bin a iron wonjd have hlood test- of the patient made 
t rom time to time to -<••* how the patient wa- absorbing the 
lion, and answcrm ^ es ; t; la t lias hcen done mo re reeeti 11 \ 

than in vears com* hv. 

• « 

(*oiioi i nea eonid ea 11 >e >;\ -] 111 • 11 (>i• i ,iea. and is* »■ <• j*i, , t 
quest ion would not he a reliable remedy t or dv>menorrhea 
caused by gonorrhea. it miirlit he assisted with something 
el>e. It could he ll.-ed to reiie\e nils; i pa t ion and. eaa-e 
some extrusion of the iiillanmiaton matter it' \ou saw lit 
te do it. W it m*ss lias never prescribed this 'particular com 
binat ion. 

it is a tonic pill, and miu-jit relieve copremia, which i- 
usually attendant in a neurasthenic patient. 

Menorrhagia ami metrorrhagia are usually due to a dis 
eased condition, wliicli miiriit be simph an intlammatorv 
condition, a mild infection not neee-sarih venereal. or ft 
miirht be venereal. 1 i mi.irhl be due to an infection from the 
bacteria that are always present in tin* vagina. Witness 
would no] regard ihi- formula a> a rminiv ioraii «»f 
!<•> these comiitions. It there were any indications of an 
obstructive ,or anemic condition or of constipation, 
would consider that a m>od remedv. 

All\ olie ot the three types oi fibroids could Cause over 
protuse liow. A nortnal childbirth leaving behind a part of 
the attorbirth could cause it. It may be caused by the aiie 
mias or by most any di-ease that occur.- about the time of 
the me11si i ua 1 pe i io< 1. i 11■* tormina in «jue>iiou i- no; a 
K 0<, d. t e 1 i a b 1 e t eiiiedx tor all those causes. \\ it Hess would 
not siiiiu-est it for intlammatorx conditions miles- the uterus 
were completely empty, either by nature or in.-trumenta 
tion. 

In ca>e of a fibroid tumor, if tin* tumor wa- -ubmural or 
intei stitial. and the hemorrlian'e -»*amimdv occurred as a 
result ot the lack of tom* of the uterus, can see where this 
iemeih would act \ ciw well. 1 he cotton root and the iron 
would be of special value to help the contraction of the 
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Hi«*i*uI: not ideal I value ni. Would not be altogether 

witness'." treatment. Witness won 1«1 mu he-dtale to use il if 
la* could not met any oilier n medy, 1 >nt would rvsorf to a 
more suryu-al method of treating it. 

1< ( > ! ho proper procedure i'or any "even* hemon-liame 

is t<> exainilie the patient, il she will submit to ex¬ 
amination, and also learn from the patient the symptoms 
and history. Would not tell a man who came to witness's 
oltice and said his wile was sulierinm from over-profuse 
(low to aw, down to the drugstore and buy this formula and 
miw it to lie t* three times a day for three (lays. Would make 
hi" own diagnosis and treat it according to the medical skill 
that lie possessed. 

I he testimony ot lb>ctor (’ole a" to amenorrhea, dys¬ 
menorrhea, men on-haul a. and amt rorrhairia heim/ caused 
by absence ot a medial or^an or organs, and by the various 
del ormit ie> and «ii>eases testified to by said witness and in¬ 
cluded within lli«* objection to .similar testimony heretofore 
f i e i (*iii set t oi‘i h. wa s at im 111 : j si i bject to the same ob jeetion 
and exception as hepmibo! or** noted in said testimony. 

'hi redirect examination Doctor (’<»!<* testili(*|l. in sub¬ 
stance. that 1 rom the secondary anemia re.suljhne* from 
metallic poisoning the patient mimht have an amenorrhea 
as an incident to the anemia. 

Anemia nimbi re>u!t 1 rom It e -lioef; and confinement 
due to a broken le^. and the patient mim’ht have 
1< 1 amenorrhea : and from anything read by tin* witness 
m tin* advertisiny booklet aforesaid he would not. 
undei stand 11 1 a i same bad a a • r e i e r e 11 c e to a broken 1 < ** •■. 
(’onsiders it entirely confined to the pelvic organs of the fe¬ 
male, regardless ot any condition that miuiit contribute 
t here 10. 

()n recross examination witness testified, in substance, 
that lie did not know whether a woman miidil have amenor¬ 
rhea or dysmenorrhea resulting from a cancer and not know 
the cause ot il. It she had been sick lomu enough with can¬ 
cer to have a pro!use hemorrham*. she would be v< rv stupid 
not to have u-uessed that sin* bad some serious trouble with 
cancer or something else, if her previous health had been 
mood. 
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Witness was asked if it is not a fact that a woman might 
ho suffering either from amenorrhea, dysmenorrhea, or 
over-profu>e How caused by any one of the different dis¬ 
eases and conditions that have been talked about, and not 
know what disease or condition was causing the amenor- 

V 

rhea, dysmenorrhea, or over-profuse flow, to which he ans¬ 
wered that he would say no: that she would Ik* more than 
likely to have come in contact with advice or superior 
178 judgment in the matter. 

She would surely have had some previous medical 
history or symptom that would have caused her to have 
made sonic in\estigation either by herself or others or a 
physician. Hoes not believe that a woman in our times 
would sutler her>ell to go tlint iar without getting some in- 
iormation. In none ot the ca.‘<*> treated by wit no.".' bid the 
woman know just what wa> causing tiiis amenorrhea or 
dvsmenorrhea. 


On direct examination Doctor Joseph D. Rogers testified, 
ill substance, that menstruation is an important function, 
and a disorder or non-fullillnieiit of thi> function is very 
prevalent among women. 

('oust i pat ion a fleet s t he meiist 1 ual fund ion from absorp¬ 
tion of toxins, or it may cause some prosuro on the uterus, 
which mav interfere with the flow and cause congestion; 

• V 

and the great majority of women are constipated. 

The most common and usual causes of uou-fuliillmcnt or 
disorder of the menstrual function are tin* anemias, and 
especially chlorosis in young girls: secondary anemias from 
diseases, cold, over-exertion, physical exhaustion, mental 
worry, either financial or other worries, and the cir 
17i> dilatory changes and lowered blood pressure. If the 
heart action is not normal, that may cause it. Some¬ 
times a person gets a little too fat. Taking on weight will 
often cause a temporary suppression of the menses. Also 
alterations in the internal secretions of the pituitary, thy¬ 
roid, suprerenal, and ovarian glands. Also some of the 
abnormal conditions of the female organs, not necessarily 
disease: some development or condition. It is a known 
fact that getting the feet wet a few days before the men¬ 
strual period will check the period. 

It is important to keep the menstrual function regular. 
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Anemia is ike most r< ;::;non cause of menstnujd disorder, 
that is, anemia caused by any eomtiiion by whiejh the hlood 
coni« ii1 i< ];i\\vi'r: 1, or hv other oo*!( n* ions such as disease 
or a run down condition of any other pari, a link of action 
on the part of tip* kidneys or lungs or the heart. 

The term "amenorrhea" is not applied to the stoppage 
due to pregnancy, nor to the periods before a girl menstru¬ 
ates or after she has passed change of life. 

Amenorrheas are classilicd as apparent and real. Ap¬ 
parent amenorrhea is where the hlood is formed and 
1sti not discharged from the hody. Keai is wlicre the 
1 >lood is not sent to i he uterus. 

There is also primary and secondary amenorrhea—pri- 
mary, where they never have menstruated, and secondary, 
whore it slops after it has once started. Apparent amenor¬ 
rhea would exist in the case of a woman who had no uterus, 
hut the term "amenorrhea" in its usual sense would not 
apply in such eases. 

]>v the word "over-profuse" menstruation witness 
understands more than normal, not enough to be a 
hemorrhage. 

Drugs which have an effect upon the menstrual func¬ 
tions are known,as ennnenagogues, and have a special 
action upon tin* female organs, or tin* general system, in¬ 
cluding tiie female organs, to bring about the menses. Some 
of tin* drugs classified a< emmonagogues are iron, ergot, 
cotton root, aloes, tansy, and hellebore, which is also an 
anti-spasmodic and anodyne or sodalivo, but i|ot a habit¬ 
forming drug. 

• v. ! 

Amenorrhea, dysmenorrhea, and over-profuse flow are 

functional disturbances, and arc symptoms, i Physicians 

often treat them. In treating disease, they trvito treat the 

■ i 

cause, and often il is necessardy to treaf symptoms 
181 and meet conditions as they arisen This is known as 
the symptomatic treatment of disease. 1 ,or instance, 

i 

a fractured skull is treated according to its conditions. If 
the hlood pressure is too high, a spinal punetpre is given. 
Salts are given to lower hlood pressure by purrgation. If 
the patient is restless, something is given for Restlessness. 
If they have much pain, something is given f<j>r the pain. 
Symptomatic treatment is a well-recognized treatment. 

8—501 6a 
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-Asked to stale how remedies 1;i:•»wn as emmenagonues act 
in producing their e'lect, witness said as lo iron tliat it* a 
person i- anemic. iron will increase the blood content and 
^rin.ir about chanm*- in tie* blood to make it more nearly 
inninal. and l‘ie blood would be enriched and also increased 
in pnant i!>. which would aiw more blood to the pelvic 
organs. 

Thf coil! I .in,-! lion ,»f i non ,*i ml aloes has what is known 
as a synermslie action, in wliieli the combination ot* both 
d* more eliect than either one singlv: it is men- 

tj oned in m'\ (* * a 1 ot t he medical books that iron in comhina- 
tion with aloes i> nmre readily taken up than hy itself. 

“* '‘oie • (•!)■; ,tj root, which is similar, ii 

^ i. a - a i (>n i<- ci.; c; . n 'lie at c rns : tones up t he invol un- 

'ary mux-Ic in er-\ and gives power to expel the Mow 
when it comes. 

Hellebore has a ionic and an’ i-spasmodie effect, and helps 

to i eli e\ e air. iendeuev in coatraetion or closing of the 
uterus. 

*J !( n^^'h.i m-'iii ,o. nii-iiv mat inn N delicate and intricate. 

^ :, * xv p :! > ' bein 'm a woman is going to nien- 

stmale. certain < * i i;;; i - < • - are brought about. .More blood is 
sent to tlie ovarie, and tubes and uterus or the womb, and 

'UKe place ;aat have to do with briia'in;’* 

' i,, ■ which is a preparation for rd 

ceivm- the o\ mn. vhieii norinallv in a plivsiolnsrieal wav 
shoal,I become impregnate,i. The eoverintr of the womb 
Js thickened and made -ofter. and a i,e;ter surface made 
, !m ' , l, epo>i, of : !:,■ small ovum, which in the highest 

Junction should become impre-miicd and no on to child- 
birth. 

If there i> anemia an impoverished condition of the 
blood, not enough, blood may be sent to the uterus and 
these changes do not take place. If there is sudden fright, 

U ‘ ar ' : nixI<M >'' nVrrwor, ' : - °»* exhaustion, that may af- 
11 ;iII<i ' ,ll,t uiiow the preparations and the 
progress of menstruation to go on. 

-Many people have faith in medicine, and think if thev 
are taking pdU. they are going to got better. Sometimes 
a person does not need niueh. but if they are not given anv- 
thini:, they have n*liin_u’ to pin their faith to, and will 
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not carrv out oilier inst met ions. Often medicine is just 
an incident to treatment. If they have an epmenagogue 
pill, the function of menstruation is aided by tjlie increased 
llow to the part, the relief of any spasmodic condition, and 
the relief of any tension of tin 1 internal secretion organs. 

Before menstruation starts, the pelvic organs, and especi- 
allv the womb, are congested. When it is ready to llow, the 
small arteries break and allow a certain amoimt of blood 
to come out, mixed with mucous and debris, and start up 
the menstrual llow. 

Iron and aloes have tin* effect of making more! blood. Cot¬ 
ton root tones up the uterus, and hellebore would have a 

. * 

tendency to relieve the spasms. 

'Hie Ihspensatory is a well-known standard book, 

1S4 used for all standard drugs, and usuiallv revised 

. • | 

every ten years. 'The United States Pharmacopoeia 
contains official drugs. A drug is not alwavs Recognized at 
once by the United States Pharmacopoeia, but jthe National 
Ihspensatory often carries it first. If a drug is) hard to get, 
witness thinks it would be apt to be loft outj of the Dis¬ 
pensatory. 

Hellebore comes from the Balkan states, andj is now used 
iti a great many ommenagogue preparations,! put out by 
!karke-Davis, Sharpe and Dohme, Wyeth & Company, Up¬ 
john. Sipiibb — the leading pharmaceutical houses. 

Cotton root is continued largely in ommenagogue pills 
put out by these pharmaceutical concerns. It! is a rather 
modern remodv. which originated in the South, and comes 
from the bark of the cotton root. Some meiii, especially 
(Jarrigues in New Orleans, used it a good deal. It was 
used by negroes about the time of the Civil War. 

A pill containing aloes, iron, cotton root bark, and helle¬ 
bore is a verv good ommenagogue. 

Physicians are not agreed on doses, and there is a 
ls5 difference between the schools of medicine as to the 
quantities they use. 

Kmpiricism in medicine means that where yoij find a drug 
has a certain effect in a great manv cases, although vou do 

■ . • ■ j ° - 

not know how it acts, but it does act, you continue to use it 
because it has given good results in enough cakes to make 
it safe and warrant its use. Witness believes the drug that 

I - 

has had good results should be used: and therb are drugs 
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iii u.-e today that arc known empirically to produce results, 
hut it is not known how. as mercury in svphilis, iron in 
elilorosis. sedatives, bromides. 

Opinions dillerias to dosage in the same school of medi¬ 
cine. I lie system will take up only about one grain of 
iron a day. 

Asked \\ hat he would say with rc-pee*t to a preparation 
composed of one | half grain of supliate of iron, one half 
yiain ot aloes, two grains ol extract of cotton root hark, 
<uid one (juarter grain ot extract ol hellebore for amenor¬ 
rhea. dysmenorrhea, or over-profu-e llow. witness answered 
that lie thought itj a g'<><>d pill tor all three conditions men¬ 
tioned. In amenorrhea it would give* more* blood to the parts 
and relieve tin* condition and bring about the period. 
1^6 In dysnieiiorrnea there is often a spasm of the libers 
(>i the neck oi the uterus, and it hellebore will relieve 
spasm, as claimed, and cotton root give a little more force 
to push tin* llow throu.uh, and aloes relieve the congestion 
the iron will do a little more good. 

Dysmenorrhea i< often dm* to neurosis. Only one half 
per cent, ot dysmenorrhea- arc due to pathological causes. 
In only about one out ot a hundred can you lind a cause 
through obstruction, or atresia of the vagina. In only one 
per cent, can you demonstrate a pathological condition. 
The majority will be found in neurotic individuals: and 
usually when their general condition is built up. or when 
the\ tin 11 \ and ha\e a child, they stop 1 i a\'iun' elvsmeimr- 
1 lieaSome physicians wrote several articles claiming 1 
beneficial effects by the treatment of the turbinate bom* and 
ielie\ inn tin- d\snieiiorrliea : that there* have* been a lot of 

things used in dysmenorrhea: that it is a hard condition to 
remedy. 

i he formula aforesaid would not be dangerous or harm- 
Iul. and witness would call It a mild e*mnienagogue. Physi- 
cmns like* to use* tiling.- that are* mild rather than drastic. 
The golden rule* of medicine is “If you can do no good, be 
sure you do no harm. 

In ove*r-pro! u.-e llow cotton root has an effect to 
loin* up and cause* contraction of the* muscles of the 
uterus. When you have bh-eding caused by a Hexed 
condition ol tin* uterus, that could be toned up by extract 
ot cotton root, which sometimes is used in an impoverished 
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condition of the blood, a case in which it will not clot: and if 
you enrich the blood, it will clot: and aloes and iron help 
each other together. 

A pill made in accordance with the formula aforesaid is 
not un abortifacient.and witness does not tliinjc it could pro¬ 
duce abortion, because it is not strong enough. Witness 
has used the combination of drugs contained i}i the formula 
for simple a muni a : where people were worried {about marital 
or financial affairs or depressed or needed a tonic, where 
they needed something mild and not harmful. Witness 
found the effect of this combination beneficial. Thinks he 
has used the particular pills involved, and fot ml they were 
benelicial in manv eases, not in all cases, lias never found 
anvt hiug nlwavs good in all cases. 

The statement in the advertising booklet] “Treatment 
tnav Ik* begun at anv time, although in some {instances the 

* ■ * *• j 

pills are more effective if taken about the regjular time for 
the menstrual llow. As a rule, howevejr, it is found 
1SS that more satisfactory results are secured bv begin- 
ning treatment at once and continuinit it until the 
]>i 11 s give relief" sounds like good advice. Also the state¬ 
ment “(iencral treatment, in order to assist the efforts of 
nature to re-establish the menstrual llow alj the regular 
period, the patient should exercise care in regard to diet 
and the general health. The feet should be Kept dry and 
warm, and the bowels regular." 

Witness also stated that the following punted from said 
booklet is good advice: “I Erections, for amenorrhea (sup¬ 
pression of the menses, due to colds, ill-health and other 
morbid causes), take one pill three times daily, one-half 
hour before meals. At bed-time, immerse (he feet and 
limbs to the knees in water, hot as can be borne; exclude 
1 hi* air by covering tin* patient with a yiuilt or blanket, and 
drink freely of hot lemonade or ginger tea, as preferred. 
Remain with the feet immersed in tlie hot wateir until a free 
perspiration is produced, after which wipe dry quicklv and 

to bed, takingCare to cover up well and warmly.” 

T he effect of following the aforesaid directions and 
1 Sh taking a pill three times a day containing the dings 
in the pliant it ies stated for amenorrhea due to colds 
and impoverished health would be excellent. 
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As \(> the expression “other morbid causes,” witness 
thinks, considering* that with the text, it means deviations 
from the normal, such as colds, ill health, mental or physi¬ 
cal depression, constipation, fright, worry, and shock, 'fak¬ 
ing* the whole t ext together, wit ness wouhl understand “other 
morbid causes" to mean causes similar to those mentioned, 
as the book refers to assisting the eftorts of nature to re¬ 
establish the regular menstrual How at the regular period. 
Would not take* it to include 1 he abnormalities of the uterus 
or tuberculosis or cancer. It mighl include certain diseases. 
“Morbid means “diseased*’ and also means “bad.” In 
some cases it means “depressed.” f rom reading the whole 
pamphlet, witness would understand it to apple to condi¬ 
tions where the pill was trying to assist nature to re-estab¬ 
lish a menstrual tlow due to anemia, worry, fright, shock, el¬ 
aborations ot the internal secretions, a lowered condition of 
the biood p 1,'essu r< *, as! henia <>t the hea rt. cert a i n con- 
Ibtt <litions ot the kidneys where the circulation is nbt 
good. 

Anemias are primary and secondary. Sees no con¬ 
nection with pernicious anemia in the language of the 
booklet. Pernicious anemia is a disease, and the lack of 
iiienstiua1 1 on would be so overshadowed with other cond - 
tions that yon would not be t rent mg amenorrhea. Neither 
these pills noi any other pdls wouh! do anv good in perni- 
cious anemia, but they would do no harm. 

W ould not understand the language aforesaid to refer 
necessarily to metallic poisoning, which is of different 
types—lead, arsenic. Lead poisoning would overshadow 
the amenorrhea. In lead poisoning there are blue line- 
around tno gums. ,obst inate const ipat ion. and severe pain, 
ft is a rare disease, and a person suffering from it would 
not go to a drugstore tor pills for menstruation. It is 
accompanied by anemia and const ipat ion. for which t hese 
pills would be good. 

I he pamphlet refers to suppressed menstruation, and if 
a woman had no menstrual organs or an infantile uterus or 
at res i a ot the uterus or vagina, she never would have 
menstruated, t b* it >he had her uterus or womb <>r 
LU ovaries taken out. she would not go to a divoMoiv to 
get pills to bring on a tlow. 
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The statement in the pamphlet that all w<j>mcn are not 
constituted alike is accurate. 

There is nothing 1 more painful than dysmenorrhea. 

Thre e or tour months is not a loin*; lime to cure dysmenor- 

rhea. It you can cure tliem in three or four months you 

would he doing very well. It is a hard thing to cure. If 

witness found something t hat would give relief and tended 

to benefit, lie would keep on with it. 

* # 

The following statement in the pamphlet i* sensible ad¬ 
vice: “Active treatment should begin four to six days be¬ 
fore the expected reappearance of ihe menstrual tiow. 
Fake one pill three times daily, and oat he tie feel in hot 
mustard water just before retiring for the night." 

As to the words in the pamphlet “and other morbid 
menstrual conditions." witness would, give them the same 
interpretation heretofore given by him to similar words. 

By “menstrual conditions" witness would not necessarily 
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of unpaid-for and unsolicited, testimonial^ lad been re¬ 
ceived, some of the testimonial.- being from physicians; and 
had furnished to a hospital iho.-e pills as a donation, and 
tin* hospital had reported tha 4 later :ho\ bough 1 them for 
use: and had after a period of several years, needing funds, 
again solicited a donation, expressing Ihe bandit it bad 
found from tin* use of these pills: that very few complaints 
had been received: what could von say as to whether that 
would or would not, in your opinion, indicate that the 
remedy in question was beneficial and good for tin* purpose 
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r ; ,r ulli< - 11 11 LL 1 til,, witness answered 

I i.it ii,. would say that there was no question about it 

homy beneficial. If witness had had such an ex¬ 
perience. would certainly feel that he should continue its 
use. 

\\ it ness wa> ad-ted “Assnnic 0 f n> «. pip) (>i - r( , r _ 

t.iin ingredients. or pills. lor amenorrhea or dysmenorrhea ; 
and 11ml those pills were afterward used occasionally when 
tlie period arrived; and Mibse.piont ly, in Ibid, were ob¬ 
tained voluntarily by the lmshand for the wife for amenor¬ 
rhea: and then in Ibid the witness wife at times suffered 
very severely front dysmenorrhea, sent for and atrain used 
them, stating they had proved a tiod-send: would you in- 
etiide empirically that matter in determining whetlier or 
not the particular remedy was or was not a beneficial one.”' 
and answ ereo that it would be a trood recemmehdat ion. and 
empiiiealh wonht prove the pill was beneficial: and that it 
vould not alter this opinion if it wen* made to appear that 
at a subsequent time the woman in question had 'been om*r- 
ated upon for appendicitis and still later cancer had de- 

X( lop'd. !, “i that '.h' v, a > not usinn* the pills durinir the 
cancer period. 

t )n cio>> examination Ooctor Holers testified. in 
104 substance. that amenorrhea is caused by abnor- 
imiiiiie'* <»! I| h e uterus result inn* in local conditions as 
diminished Mood -upply and congested condition: .also bv 
condition'- of the utenm apart from abnormalities: i’ s 
brought about by yettiim wet feet, or checkin': ihe process 
by ‘-hilling. A woman would not men.-trunte without 
ovaries, which would cause amenorrhea: and also destruc¬ 
tion ot the o\ arics or a disease destroying tin* working* part 
of tin* ovary. 

A cam-er or cyst of the ovary or uterim mie'lit cause 
amenorrhea or miuht not. Oilier local causes are infantile 
uterus, atresia of the uterus, certain pelvic inflammatory 
conditions, which mivrhi cause eitlmr amenorrhea or over 
profuse flow. 

Tu the ('onditions mentioned, the taking for two or three 
d«i^ > tfnee ot tin* pills mvo»ved would b(* a reliable remodv 
for amenorrhea in some cases. \\ would depeml on the 
stayo of the disease. In advanced stages of cancer, thov 
would be of no advantage. In some staires of cancer there 
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may lx* absence ol mens! v uation or loo much. Willi cancer 
you gvl anemia and constipation and a jllexed comli- 
1T) 1 ion ol 1 he uteru> : aud i 1 t he hlood was impoverished, 

iron would improve that : and it' the person was con¬ 
stipated. aloes wouM help, and cotton root would help a 
tii'Xrd condition of the uterus. Very often in cancer phy¬ 
sicians ii'ive suchdruys as cotton root or eryot and trv to 

* i * 

coni ract t he uterus. 

! uniois and cysts, unless they have destroyed all the 
wondny parts, would not <*aus(* amenorrhea, hut are often 
accompanied with anemia. 

I here N often eoiislipation with inflammatory condition 
ol 11 1 e tubes and ovaries, and aloes would helpjthat. 

1 here is often ;*, secondary anemia with pelvic inflam¬ 
matory diseases. and wiine^s lliinks tin* piljs would be 
beneficial in those cases. 

In at resia. where there N a uterus with no outlet, no drue; 
would do any yood. This is a rata* condition. 

Subject to sanu* objection and exception lierejofnro noted 
and allowed, tin* witness was cross-examined a|s to yoneral 
or const hut iona! eattses. and testified, in substance, that in 
acute in!ertion, as in typhoid fever, pneumonia, yrippe, and 
malaria, there is amenorrhea. Diabetes is not an 
acute inteetion. but a systemic disease: and the dif¬ 
ferent metallic poisons are not infectious. 

('onditions ol the circulation may cause anjienorrhca— 
low blood pressure, and conditions of tin* kidneys, when 
‘hey do not function normally, and tin* internal secretion 
bi<en>e>. inelndiny duei less ylands. 

1 nbei*enlo>is, diabetes, and melallie poisonipy are oon- 
sritutiona 1 diseases, and as a rule they overshadow the ab¬ 
sence of menstruation, although they may cause it. 

it: low blood pressure the iron and the aloes would help 
build up the system. (Villon root bark would increase the 
blood pressure. Hellebore has some effect on tin* heart, blit 
not enonyh in ihi< puaiitity to make any difference. Aloes 
would make the iron more easily assimilable, and help in 
ease of constipation, which is often present. The aloes 
would not be sufficient to lower tin* blood pressure. 

Iron will cause constipation, and the aloes would counter¬ 
act that and make the iron more effective and not 
puryation. Iron would help in anemia. 


cause 
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I} {* 1 1 o; <i ] is a disease * lial nms its course, and there 
db ;,l< ‘ ,! ° dmi:' tor ’ 11 a’. I’ik unioiiia runs its cours *. 

and there ma\ he secondary anemia after it. The 
anemia won id he due to the typhoid, and the amenorrhea 
would he dm* to the anemia. 

Worry, iri-ht, shock, or exhaustion, mental or physical, 
niiirh 1 impoverish tie* ductles -lands. and their function 
would he altered. Tin- nn-nta! -date of women is frepuentlv 
turned one way or the other hy trivial tliin-s, and depres¬ 
sion is expressed thrmi-h the internal secretions. 

Diciheto i> a s\mcih:c dhea-r t.hai is accompanied hv 
anemia at times. 1 liere is a special remedy for diabetes, 
and iron is -ivrn tor the anemia. 

Iron is almost a sjieciti.* for chlorosis and for all voum.; 
.irirls who are yellow or grayish, and -iris at hoarding 
school or away from home and mentally depressed. 

in tieatin-' a pati-nt with tuhereiilosis and amenorrhea, 
witness would treat doth. Anemia often follows tubercu¬ 
losis, ami witness would treat the anemia. You direct 
}our attention to the disease and tvmedv the cause. 

It is not a factj t hat all drills, -ood. had. and indifferent, 

• i en t 1 < i u i m > in tile 1 h s p( *n sa 1 oiw, which is a vorv 
d ,iS reha!»le ‘>ook. and a hiirii-class publication. It is an 
encyclopedia on!\ ot recognized drug's that have not 
{> een reco-ni/.e*I hum emm-h probably and some of them 
possible, not pm in tl.e riiarmaco])(C!a. Some of the dru-s 
tneuj iom-u !ii ‘ iie j | »> ; »«-ii-a'or\ have been discarded hv the 
Pharmaeopo-ia. m- are ofom left out because they lind 
others to take theii • e or do not want to <iuplicate them. 

^ * eu i uue-o!cm is i c- a r. 1 e(i as co nta i n i im oftici a 1 drug's. 

* r< ’“' hark was lisetj by Southern negroes for men¬ 

strual disorders, hoes uoi know if it was ever used by 
'h m an ao<u ilameM*. 1 *(»ss 1 1 d\ m jaru’e doses it mmlit 
i'c used t nut way. hoes iu»j recall reading in anv text- 

^ () °' < dial *t had lei'll Hud as an abortifaeient. but may 
liave. 

1 he to* mala wpiit* be a n liable remedy for amenor- 
d* r <i (lie io ah'eui-c (it the mmerati\'e organs or absence ot* 
the \ amnia. mi ea-e • >; rudimentary oi* undeveloped uterus 
it would depone on : c a'uouut o; u udevelopmeiit. The rem¬ 
edy would do no (harm. There arc cases of undeveloped 
uterus where the formula would do no u’ood. 
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Thinks the formula would bo a reliable remedy in 

%/ 

lbd eases of amenorrhea due to inflammation of the lin¬ 
ing of tin* womb, but not in all eases!. Very few 
drug’s are good in all eases. 

Asked !! it would be good in all eases of amenorrhea due 
to inllammation of the ovaries, witness answered that no 
medicine is good in all eases: that inflammation of the 
ovaries very seldom cause amenorrhea, although it does 
sometimes, and the remedy might possibly be i^’ood ill that, 
as there might lu* congestion of the ])el\'i(* organs and a 
secondary anemia, and the iron and aloes together would 
have a good effect. and the cotton root would have a tonic 
etlect <>li the Uterine muscles. 

Witness was asked “Might there be cases <|)f inflamma¬ 
tion of the ovaries causing amenorrhea foil which this 
formula would be of no benefit.*" to which i counsel for 
claimant objected upon the ground that the pills in ques¬ 
tion were not represented as being beneficial for the ail¬ 
ments described dm* to all morbid causes, butjonlv to cer- 
tain specified causes and other morbid causes! the booklet 
usiiar the words “due to colds ill health and other morbid 
causes** but not “ail other morbid causes." 'flic Court 
overruled said objection and allowed an exception, stating 
that he considered this proper cross examination, but 
don was not ruling upon tin* meaning of tlie language 
of the booklet: and thereupon the witness answered 
; he (piesiioit “Yes": and thereupon it was agileed between 
the Court and counsel that said objection mijght be con¬ 
sidered as interposed to all future questions bf the same 
character, withoul repetition, propounded to 11his or any 
other witness subject to the same ruling and exception. 

Witness test ilied, in substance, that textbjook writers 
agree that iron is a specific for chlorosis in dejses of from 
mu* half to three grains over a long period, \|diich would 
depend on the severity of the type and other treatment. It 
would lake perhaps a couple of months, which would be a 
fair average. 

This formula would not bo a reliable remedyj in amenor¬ 
rhea caused bv diabetes, but might have a beneficial effect 

• < 

on the anemia of the diabetes. 

Witness was asked whether three of these pills for two 
or three da vs would be a reliable remedy for amenorrhea 
due to diabetes, having in mind the amount of: iron in the 
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pills, to which question objection was made bv counsel for 
o claimant upon the "round that the booklet states that 
- 1 '! treatment, should be uivni from four to six days be- 
fore the reappearance of the menstrual flow, anil also 
that all women are not alike, and it niiirht be necessary to 
carry it furtlier. but the Court overruled said objection and 
allowed an exception, and the witness answered that the 
remedy would help and would be reliable a- far as it went, 
but mi.e-ht not "o far enoti"h. Witness would aive a larger 

prescription, a larger number of pills: but thinks there is 
enough iron. 

Thereupon tin* witness was asked ‘-Doctor, how would 
you Doctor Holers- in a iri \*e*n ease determine how much 
irmalf ! >at iem 11 <•<*<! t ■ d to which objection was made 
hy counsel for claimant upon the -round that it was not 
a question of what Doctor Ko-ers would do, hut a ques¬ 
tion of the mi>hramiin- of the pills involved, and whether 
or not they are a remedy as advertised. but said objection 
was overruled and an exception to said ruling allowed to 
claimant. and witness answered that In* would — ive the 
u t.m do>a-e t i’oni oiu* hall to three —rains three 
tim,‘> a da\. ( hie liall irrain wouhj be enough. If the iron 
is not absorbed, it eomc- off tlirou-h the stools and makes 
ih'un da Ik. \\ iine>s ^ use ot the dm— is influenced 
■') 1 ea< 1! 11 u ie\i i,ooi<s, w hich are based on laboratory 
experiments oy research men. lb* would check up 
the quantity of iron tiirown off by tin* bowels and whether 

<>l !l<h ii ‘’’ !!i:1!! ‘ l ‘ lr;u 't wa." upset, causin— nausea, and 
whether or not constipation was bein-caused. Often would 
h a \ e an exami i iai i <>11 <• i tin* blood. 

In diseases of the thyroid -land the formula would he a 

,vIl;,i,lr f‘i»»cd\ hut not in all eases. It would he -ood in 
some but not in others. 

\\ i| ness was a>Ip‘d **And you would determine that bv an 
examination of the patient, would you not .>** Io which ques- 
n<>11 (,1> -i rt 'tion was made on behalf of claimant upon the 
-round that the question involved is a question of mis 
hian<tin_. «»nd whether or not ttie witness would examine 
las put lent could |iiot throw any 1 1 n.‘I i t on the question of 
mislu aiidinu, as ;iierc i> nothin — in the literature in evi- 
denc-e that indicates that a patient will he examined, and 
they know they are not -oin- to be examined: but the Court 
overruled said objection and allowed an exception to claim- 
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ant, and it was agreed that said objection might be con¬ 
sidered as being interposed to all similajr questions 
2nd and overruled and an exception allowed, [without re¬ 
petition, and the witness answered the question ‘‘Oil, 

yes/’ 

The i'onnula would be a reliable remedy for amenorrhea 
due to insanity in some ca>es, but not in ail. iSome drug 
addicts have* amenorrhea, and the formula would Ik* good 
in some of these cases for the anemia which i?| coincident 
with the drug addiction. For such patients wiijness would 
not prescribed over one or two grains of iron ja day, and 
would have tin* patient come hack in about a \|reek or ten 
days. 

There is no remedy for pneumonia, and the amenorrhea 
resulting therefrom will oul\ be beiielitted by the relief of 
the* anemia following pneumonia. 

1 . i 

You seldom get amenorrhea in ervsipelaH. You do 
. . . . * . 
sometimes. After the acute stage of the diseasje was over 

and tin* infection had subsided, the formula y'ould be a 

reliable remedy for tin* >econdary anemia followjing*. Does 

not think there are case> of this kind where ain|*mia would 

not follow. After an acute infectious disease jhere is al- 

wavs secondary anemia. 

• • 

The formula would be a reliable remedy td a certain 
extent for dvMiieiiorriiea caused bv a cvstl, tumor, or 
204 cancer if a spasmodic condition was caused thereby. 

Usually in cancer there is no amenorrhea, but too 
much bleeding, and secondary anemia usually develops. 

Cancer of the womb mav be of tin* cervix or of the bodv, 

*- | •* / 

and the latter is not so malignant as cancer of tin* neck or 
of the ligaments. After a time a woman majy have an 
irregularity of the periods, and when a cancer Attacks the 
lining, there is a bleeding. The remedy in question would 
sometimes be a remedy for >ome of the >ymptomjq as bleed¬ 
ing and pains. There is no reliable remedy for|cancer. 

■ . * ' ... , . * 

Diseases of the fallo])ian tubes might cause [dysmenor¬ 
rhea, but rarely would: and the remedy in question would 
be benecial in certain conditions where there Ivas either 
congestion or ammiia, constipation, or a rellexj spasm or 
spasmodic condition of the uterus. It would not |be reliable 
in all cases. 

Iron does not have the almost specific effect ijipon other 
anemias that it has in chlorosis. 
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(ioikh t lu*a may cause dysmenorrhea, and tin* formula 
a 1 oi esai< 1 would lx* a reliable remedy therefor to a certain 
extent, that is, in certain ca^es and not in others. 

An underdeveloped womh mieht or miaht not cause 
20.) dysnienon-liea. In such eases there is often a spae- 
modic comfit ion at the time ot nienstruat ion, and the 
anti-spasmodic eftect of thi> pill would lx* beneficial, and the 
eottem root, which idve> tin* musclo more force and power, 
would lx* helpful. 

Asked whether the formula wouhl lx* a reliable reniedv 
in all such ca>e> ot (!y<menorrIn*a. witness answered * , Xo." 

A> to whet her the fonuula would lx* a reliable remedy 
in all cases ot dysmenorrhea caused by tumors within the 
canal of flu* womb, witness stated that such tumors could 
onl_\ lx* small and a partial obstruction, and vmi would eef 
an increased ampunt of blood in tin* uterus’and have the 
effect t i om the iron and aloes <*l more toree and tone to 
tile involuntary muscles of the uterus, and the ami- 
spasmodic action to relax tin* uterus and allow the flow to 
iret <>ut. so that in some cases it miidit lx* a reliable remedy. 

Tumors of the ovaries would be a constitutional cause 
for dysmenorrhea, and the remedy in .piestion would not 
be reliable in all such cases. 

In tubal pregnancy there is no complete absence of the 
menstrual period, but the How is irregular in its action. In 
normal cases impregnation takes place in the womb, 
“ ,) 1 ) Hut in some diseased conditions the ovum and -p.-r 
matozoa conn* ton-ether and start impregnation and 
travel out of the womb into the tube, where the fetus de¬ 
velops. 'flu* tulx* is small and incapable of expanding and 
growing to full term, and in two or three months it usually 
ruptures, and the fetus breaks off and is discharged into 
the peritoneal cavity. The formula could not cause harm, 
but would not do any good in tubal preunanev. 

It Would be a reliable remedy in some but not all cases 
of over-profuse flow. 

Smallpox would,not cause over-profuse How. but amenor¬ 
rhea, and the remedy in question would be reliable after 
the disease is over and the secondary anemia remains.* 
Syphilis may cause too much or too little menstruation. 
In a case of over-profuse flow caused by syphilis the remedy 
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in (juostion would be rcimble in cases where there is anemia 
l)iil not in all. 

Some types <>1 heart disease rnuse over-profuse How, and 
cotton root would tend to contract the involuntary muscles 
<>f the uterus and .help such over-profuse llow. 

Witness has never seen a case of cholera, and 
20< cholera does not exist in this countrvl Imagines 
that losing so much lluid from the intestinal tract 
would probably cause amenorrhea. 

Bright's disease might cause cither amenorrhea or over- 
protuse llow, and the tormula would he good in some such 
eases. but not all. Ill health would mean any deviation 
from normal health and would include any disease*. 

\\ it nos gave* tile following "Iassitieation of amenorrhea: 
* * Beal amenorrhea is the condition where llow reallv does 
not occur, {a) Primary, where the llow never occurs. 
(M Secondary, where the woman is menstruating nor¬ 
mally and then suddenly stop>. (anses of real amenor¬ 
rhea: Physiological causes of real amenorrhea: 1, before 
puberty: 3, alter menopause: .‘h during pregnancy; 4, dur¬ 
ing lactation, (a) (leiicrulivc system. Pathological con- 
dit ions: 1. absence ot ntcrus : 2. absriiee oi ovaries: .*>, infan- 
tih* uterus: 4. small adult uterus; b. dcslrudjon of both 
ovaries : d. tumor .ot ovaries : ., iitliammation of! ov aries: 8, 
removal ot essential organs o! menstruation. | (/>) Circu¬ 
latory system : 1. anemia: eh loros is. seconda ry anemia, etc.; 
2, repeated profuse bleeding eisewliere in the body; 3, 
wasting diseases, i. i>. or cancer: 4, cardiac Condition— 
weakened heart alid h>w blood pre>>ure: b, nephritis; 
208 6. poison- lead, tobacco, etc.: 7, chronic infections; 

S, chills before* a period sea-bat hing, cold baths; 9, 
wet leet: 10, vasomotor (listurbances. That is when 
you get your sudden chilling and stoppage of circulation 
through the uterus during the lime of the period, (c) 
Nervous system. 1, insanity : 2. great fright or fear; 3 
shock, sudden grid, el'*.; 4, desir«* or tear ot pregnanev— 
psemlocyesis; b, neurasthenia; 0, anxiety: 7. psychic excite¬ 
ment. (d) l)uetlcss glands. 1, thyroid -mv oedema; 2 
pituitary • acromegaly: obesity: “1, depressed ovarirn 

activity, (c) Nutritional disturbances. 1, malnutrition of 
patient: 2. malnutrition of uterus itself: 3, obesity.” 
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1'hese pills aiv not a reliable i *i>H*civ for nil causes of 

* • 

amenorrhea due to obesity, hut me for some. 

1 lie formula would he a reliahle remedv in man\ eases 

• • 

of morhid menstrual conditions causing over-profuse llow, 
but not in all of them. 

If witness were told by a husband that his wife was suf¬ 
fering from amenorrhea, lie would not examine Imr tin* 
first time. Would go into the history. Ib* would 
20b have to exclude preunancy. \\ ould examine the case 
care full) by question, and in -ome ca-es would ex¬ 
amine her. 

Asked if lie would prescribe this formula without ex¬ 
amination if a man came to hi- office ad told him that his 
daughter was suffering from amenorrhea, witness answered 
that he always saw tin* patient- wanted to see them. 

Witness was asked the following <piestion: “Suppose a 
man came into vour oflice and -aid his wife or daughter 
was suffering from dysmenorrhea, you would not prescribe 
this formula without going into the matter bv examination, 
would you. by seeing the patient.’'* to which question ob¬ 
jection was made by counsel for claimant on the ground that 
it was immaterial and threw no light on any of the issues, 
but the (’ourt overruled said objection and allowed an ex¬ 
ception to such ruling, and witness answered that he would 
want to see tin* patient. Would not always examine her 
except by »i no-1 ion. (inly in about one per cent of d \ - men or 
rhea do you find a pathological condition. It is in the 
nature of a neurotic condition. The formula would be an 
adjunct to almost any treatment witness would give. Would 
not prescribe any remedy for all cases. It would do- 
210 pend on the condition of the patient: and the same 
thing would apply to over-profuse llow. 

Witness was asked if a man came to his oflice or called 
him on the telephone and said his wife was having an over¬ 
profuse llow. whether he would prescribe the same combina¬ 
tion of ingredients, to which question objection was made 
on behalf of the claimant upon the same ground heretofore 
stated to a similar question and as beyond the scope of 
the direct examination, but said objection was overruled, 
with an exception allowed to claimant, and witness answered 
that he would not treat a woman by telephone without see¬ 
ing her. 
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< )u l ouiivct^ cxumiimi I winu-.-s lesiified, in substance, 
| llaI ,r ;1 !’<>tIt-liI were a! a distance, lie wdtild have the’ 
husband conic lo liis oilier. Would not prescribe over the 
teiel'innie. If lie could not see ihe patieiit. Would question 
Wo .m.v!)iuid closely.^ If ill,. lnmband came and described 
ho -wnpioms. and lucre won* reasons why the wife could 
no! come, witness would prescribe. 

. 1 "v booklet, as willies- understands it. relates to supres- 
Mon of the menses due to colds and similar conditions, poor 
circulation, or something of that tcpo. 

- 11 ()n recros> examination witness testified, in sub¬ 

stance, that his interpretation of tin* words ‘‘ill 
health" in the pamphlet is that it meant these fune- 
tionn! disturbances, menstrual di>i urhn nces, not necessarily 
i'"-a! causes, but impoverished condition of the blood, or 
u ‘ l< ‘ 1, ‘ ‘ho uterus did not gel the proper amount of uourish- 
ln, ‘ nI ' nr ilh ‘ l ,nl5t,,lt under-iiouri>hed, or malnutrition, 
and when* you had mental or emotional shoe 
ference. Would not interpret it to mean the 
“i disease causing tuberculosis and cancer. 

1 heiv are cases when* an operation for 
mi_u!i elea 1 up u \ smeiiorrheu and reli(*ve t] 
eut i rolv. 
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had been employed since HUS. He had been 01 
dnpu- business about thirty years in Massacln 
\\ a > m n i < i n. 1 lie pi 11 > in (j liest ion we re one 
pills of the Peoples l)rug Stores ever since win 
associated with it, and witness had been acy 
tin* pills ami had sold them since* perhaps t 
>cai's alter lie stalled in tin* dime' business, 
knew, hr believed they had been handled by < 
this time, 'flu* Peoples Drug Stores sold a I 
ol boxes each month. 

W itm-s was a graduate pharmacist. All 
ceutica! houses put up emmenagogue pills, !<• 
<i> siUti. 1 ii(*\ had some ol lie* I mi’ red i oil t s 1 h<* 
tabled in the pills in question. Aloes and ir 
were used as common ingredients in emmemi 
Asked as to extract of cotton root bark or <« 0t 
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>me of tin* formulas 


bid causes/ i<> \oi;r i m< 1 <*r- 1 ;i».< 1 inu' would that language 

• v ’ V 

include ameiiorr.-.oa i 1 1 a; 


wa> oUr 1 < > cancer !' 


< >n objection by coin .,• nkbntil’f tin* witness was not 
permit te«i in . <\vcr i.nsiiiiii and an exception was 
alloweo i i'U i-ik ■ 11 i. 11 • of iic Court 1 u * i 11 lt that the 

wit iie>> could i <>t i ~ i: y a in hi- understanding of the 
meaning <>i i he inn;: uace. 

Witlie» i esi i lire j tun: ( hiring his knowledge of Chiches- 
ter*s pill- he hadiii*- r heard «»f any coni])laint about the 
remedy or any ad . er>e mt ;ei-m of it. 

t hi ci'ii.v' r\; ui;::;.::>u 1 \ i'!n■ -> * 1 .• ' 1 11 eel he \vas the* man¬ 
ager of all the>inr . of • «• 1 *eopie> Drugstore Company. 
A proprietary me< e/.e \\a- a i >mbi nat i<m of ingredients 
wherein the a- /\e igreb-e!.' * \v**re given either on the 
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him by 11 u* company nor had la* ever been paid anvthim r 
<>r promised anything for writing the 1 (‘tt<*rs. 

i nr lirst let 1 it rends as i oiiows : Knclosed find monov 
order I or two dollars tor which please send me a box of 
f hi idles! er *s Miamond Fraud pills. My wife has used thorn 
tor several years for amenorrhea and they give prompt 
rebel. 

I lie second letter read: “Kudosed find money order for 
two dollars for which please rush one box of vour 
•Jib I)i amend Fraud pilF, as we are entirely out. Tliev 
are a godsend to m\ wife in relieving tin* pain inci¬ 
dent to menstruation.” From Isis observation his wife al¬ 
ways suiiered at tin* time of !u*r menstrual periods. 

< hi cross-examination witness 1 estilu‘< 1 he could not tell 
1 he last time his wile took these pills but it was not for 
"Oille years before her death in .llllle, IPJb. As she grew 
older iIk* trouble became less. 1 In* cause of her death was 
cancer. 

t hi redirect examination witness said the cancer was of 
i he In-east and ponotraled into the lungs and tiiev know she 
had cancer lor two or three years before her death. Asked 
it she had ever' taken these pills for cancer witness re¬ 
plied.: “Oh, no, >ir.” lie did not think she took the pills 
I or live or six years or probable longer before her death. 
Sic.- had no trouble prior to her death that lie knew of ex¬ 
cept the cancer and the menstrual trouble, but had been 
operated on some years betore lor appendicitis. 

The testimony given by Bavitt D. Chidester at the 
lirst trial before a jury in Washington of the above-entitled 
causes was read in evidence, it being admitted that 
Jib Mr. ('hidester had died between ihe two trials. 

W itness testiiicd his occupation was that if a real 

estate owner and propi'ietarv medicines. Witness owned 

considerable real estate in Fhicago and that look up a good 

deal of his time. ITe also owned real estate in Washin 0 *- 

© 

ton and <‘!sewhere. Ib* was tin* owner of tin* business of the 
t hiehoster ( hemical ('ompauy. It had been <*stablished in 
b v >l by his brother, i hennas K. (’hidester, who was a phar¬ 
macist, had graduated 1 rom the National Follege of Phar- 

ii’ 

macy in Washington, being valedictorian of tl e class, and 
from the Philadelphia College of Pharmacy. He had first 
received the degree of graduate of pharmacy and then later 

1 * i 
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°* paarnpicy. lucre was i ill rod need his diploma 
dated March Ph 1^77. f r( >m i|„. National College of Phar¬ 
macy, incorporated in under authority of an act of 
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ss -* witne>> - brother Thomas asked 

'*>■ onahle the brother to establish 

of inanufacturina' chemicals 

medicine-. lli> brother had a 

m* ‘‘arried on n*search work trvin ,r 

* 

i:if• t: hm! ot producing quinine and 
'of'aiu dr 11Li's. 1 la* brother had a 
which in* had put up and 


Vr *‘ l! :,>l ‘ty and titty thousand dollars in 
had confidence in his brother 
an his > 1 11 d 1 1 1 > and abilities. **1 had a 

n ‘ aim. b * * . •; 1 1 1 > * * lie was reallv a verv line 

, ♦ » 

ai'iioant man in some ways." Witness 
up d:r -tudy ot medicine under 
’b'oior ( 1 00 r ire Holland of Phila- 


-1 " ;; number n tarn- wi'li In- brothel' extending' over 

proba!*i\ ! iavc w -ids ;>r more. I he hrotlier at that 
tinn* w a- "tudyian medicine. i in* brother put in witnesses 
hand certain nn*oieal anthoniie- in connection with this 
1 euu*d\ and <> n'-'iSi o! - lormida.-. lb* abo took witness 
to I) o c t o 1 i: o i I a i; d aim poetor Skillinii' and to Professor 
hni'iin H. Sa'■ ro. at tna’ tian* proie--or ot organic materia 
nn-diea in tne l m\-r- ;y ot ! Vunsylvania and to whom his 
blot her land >u am 1 a •< 1 hi- tonnuhm. Professor Savre him- 
s e»i told witue.— ;a: :n* dad none over “all mv brother's 
tormnia.-. ln-lpim: idm with them." This was in March and 
l vv 'b ’ oooiv< !iis brother read to him 

\\a> one by Poet or lionert Partholow 011 materia medico. 
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i 

and 1 liera]> 011 1ics, ami witimss produceel what lie said was 
the copy ot the work that his brother had. Witness’s 
brother had read to witness or had witness road parts rc- 
1 a111 i i»* to tin* medical 11 h• i*a}>eu!ic j>rt»]>i*rtic k s of several of 
tin* ingredients ot his pills. \\ itm*ss ihouin’ht all the four 
ingredients we*re in this book but lie could net answer that 
positively. 1 hero was also rend to him part* from Potter’s 
‘‘Materia Medica and Therapeutics” and witness testilied 
the copy In* produced was as lie recollected the copy 
-lb read to him. 11 is brother also had re;ul or had wit¬ 
ness read a book produced by Doctor David Wark, 
entitled “Practical Homo Doctor for Women and Chil¬ 
dren. ()ther works which were either rend to witness or 
handed by his brot her to wit ness to read were Doctor 1 lore's 
work on materia medica and therapeutic** and a work by 
I ‘rot essor (diaries \\ est «>} the Poyal (’oileneof Phvsicians 
<>t London on diseases of women and this work was pro¬ 
duced. 1 Ik* l nited Stoles Dispensatory and Xatioiial Dis- 
})eiisalory had also been read to him. These dealt with 
1 lie medical properties of ihe ingredients of the pills in cjues- 
t ion. 

1 hose works had been submitted to witness to enable wit¬ 
ness in satisfy himself that his brother's formula was a 
u'ood formula, that the ingredients were useful, beneficial. 
JI:s brother claimed that his formula was the best one. 

! he brother said that the formula was an eminonae'oe'ue for 
relief, o| amenorrhea and < !y'•aieaorrheai. Witness credited 
and believed what his brother fold him. 

'1 wo other authors that witness particularly remembered 
were “ Hart on Xorvous Diseases,” and “ 1 laic on Diseases 
of Women.” but wit ness could not find the copies of 
-To these book's. Doctor Shoemaker was another au- 
thorilly, though witness could not sav whether lie 
read it in 1SS4 or later. 

In 11n»falter the passage ot the Hood and Druids .Vet of 
dime do, 1 dob, witness recalled that he* \\“iii hack over the 
hooks 1 m* had meiit ioiu*d, looked th-an tp, and there were 
i wo or three* authors In* looked no whose* names had e*s- 
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1 he*rapeuties. 4th Kdifion. lie 1 could not say whether lie 
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M it ness had read and a uswered eorre<pou(ieiice with the 

SnlfolK Hospital and Dispoimorv in I>oston Thev had 
. t * • 

Darn n*t<*rred to witness 1 leeaitse thev requested a donation 
of pills. 

Mr. (Iiidesfer testified lie had read the part of Squibb *s 
Materia Medina, the haiidhook for tin* physieian and the 
p!iannaeist, published in 1900. relatina Jo emmeuaaoauos. 
S«jaihhs stood very hi,ah as a niannfaeturina eln*inist and 
had heen in business over fifty years. Witness knew that 
physicians very-generally prescribe Sqnibb*> ]>reparations. 
M it ness certainly believed that whal they pat forth was 
efficient for amenorrhea and dysmenorrhea because 
of 1 lie reputation and standina of tin* house and be¬ 
lieved the following that appeared in the Sqnibbs 
1 atolicat ion : Fablets eminunaaoaue Squibb, chocolate 

eoat(*d. Extract of enrol one half ara.it:. extract cotton root 
: u i\ oin * halt irram. <*x t ra <*t o! Manx h < * 1 h *' >or<* one half 
yrain, iron sulphate dry one half arain. manainose dioxide 
<>nr halt arain. oil savin 1 s minim. This combination of 
1,1 erine aslrinacnts and tonic.< m ;onnd us(*fui in atnenor- 
f'tea and dysmenorrhea. It a<*N not alone by direct influ¬ 
ence upon the uterine system hut also by it- effect upon tin* 
general health, tendina to r<^torc the normal futudions of 
die o ran ns involved by removina th.e depraved conditions 
°t the flood and secretory svstcMi. [j L well to beam the 
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1 nnmeiia l jytie iMp; :. , xt rart eotton root hark one 

e. ra i n, fr:;!,1;Ji <»1 1 *•' ‘Train. iron sulphate dried one Train. ox- 
‘ ; hellebore ni>. • grain, aloes ])uri(ied one grain, 

sa\in oil Min* loui lli or a drop. 

wa-* a physician and his !’oraiula was probnblv 
1,11 ' 1 > i ■ > / ea r.' o•»a i iii" i om nia read : * * ! I oo] ht* s femaie, 
• ! l°e> '’’ari <'d (.lie grain. ext met black hellebore one fourth 
a eiaii:. iron ~U:p.;ate dried one jialf grain. myrrh pow- 
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ImiiH i!• 11:ia< >u''!n': *• i*•»1111 <•!!>• yrain, ••\{ raet v.ossypiinn 
orir "mill, i»'*»i) m’phate dr\ • :i«- -rain, extraet Mark* he!!e 
imre i nn• a ra i i!. a !< >< - -«}•-«** . ’.«• <. it* -rain. «?i! >a\ in nm* 
hnirii! nmp. ! 1 1 «!"*»• i;::*!■■ tr-* ) *pre-en! a eomhina: ion of *{i 
h'<•! am: i i h Ii i*****i I**;*i«<!.*• -, v : : • tom a r i\>uaii v 1 *i'ni■* 

a o![ . '• Mi- • (■ M. lni.ii function. !hr 

lint, cot . on ••« , a .: mail ia vc a di reel 
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oi-.aaim ii;\ •»i\ <-c;. a-e; * . ;nn l -aim lahiets am pro- 

pared from raivfui:; >«•{. -ted t ai-a ami repro.-*nl }{ h . f ;i j; 
t herapeut ica' activity of ; {n * formula. In case- where the 
sy.-teni do, - ; t O • > i , ...a. til,. ii>, ,,?• i; Ml 
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* ‘ *e: t > n • • a : - »n > ; an pa .! . o i ! >ei net a re one of : he 
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! ' • ! wo . • onnuia in \v i,-!, . . 
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U iiiiain S. .\!,• mi 1 one tny < ■' 'neinnati lood iduh and 
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,! "’ s - ;i>k v- ■ . • ia- .. e piir. The ad 
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i hr laws o! iiic slai lo al (lira 1 aid i< iln- w . 

))oor and wa> >us:ainet{ h\ N'oinniai’y I'onlrilmtions. 'ihc 
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1 »* u a 1 1 \. ; . i ”.a • : *:»•; w; t; < • • - a.. • • I' i s i v. towards advancing 

‘I |r "ait ni \ uiir r- ’;i"oy. •' -eenx*d io nit* that in adwrti- 

mu' it ua*« v»*!! to adopt a dist inctive name and to 
~*M main* < ii it 5rand tin* Diamond Drand stand 
out prominent iy ;»■ :d! tinn-. Tin- ! think I haw 
steadily -nuu'e-t »*• t. In some cases von mav think tin* iv- 
\'ision has I'ooii n*or.* -inn than t was anv occasion 

for. and that it wa> only to the prurient mind that some 
ot tin* phra.-e- -triekon out could -uu'imst evil. However 
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bu,sme>s. Some Hi 11 h* idea" i believe incorporated in tin* 
advert ising arc good. and I hope will commend themselves 
to yon. Will you. not. a> >oou as yon iia\'o a complete copv 
made ol this, kindly rotnrn to nio for uso m oomioolion with 
tiio other advert • s i i ii; matter vet to lx* revised. Also kindlv 
make as lull comments as you desire, whether favorable 
or uniavoraMe. \ on wdi find me verv open to c riticism. 
In a goon bit <4 I lie advertising* ! have lelt on the words 
•bed * ros>. 1 > 11 1 they should 1 m* inserted in 1 he event 
~*!o they are in your patents, copyrights, and trade 
marks. It seemed to me il thev were not in those 
W(>r<!'* could he left out. if they are you should, by all 
mean- reinsert them. It struck me that good advertising 
in your case, and especially be<*au-e druggists, as you sav, 
sometimes attempt to got your trade* even while selling 
your goods, raptured you to reiterate constantlv the idea 
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><><! ;t(]vt*r»isinir. 1 >ut 1 


may ]>»* mi>lak»*n. 

I\in<n\ let me !ic;:r ! r<>m y«»u at an i*ariv <Ta 1»*. nn<i I 

wili f>i'<>mj>tiy lake up !iu- ;turt.->• of revisin- the a.ldilional 

litem in rc*. 

1 li<* matter sent vmi 
at tack t rnjn ;«11\ . martcr. 


• eJirVr W 


’ 11' *t ■ ‘ ;||| \ i»n> « j} >J t 


. Th <‘ morels - Red (Voss’* 1 ad ■ ■, • - . ... , st ] 

lishment of tlie International Red Cross n<l the Thiclies 
( oni | »aii_\ were < *i 1 1 it ! * •* i I;» a >c them a- tii.v v,.> v j.... a | ! \ 
advised but as a mat ter of sm tin , ■, . . 

Red Crux or-anizat ion cat mi! tia-r word-. 'flic word 
penny ro> a!“ was left out because t! d . 

reflations provided that unless the name of an in 

-rediont w;h tin* chief a.-tice in-re.d.-nt. it shm-ld 

not he used. 

Mr. Merdlat h:nl reported at least two and witness was 
not certain Imt three conferences between himself ami !>oo- 
tor Kehler. 

W Itne» had sent a circular to the trad.* recall in- all old 
>ty|o -ood- containin- old-style printed matt.'r am] n*- 
placed !’ with new -o.m]> and r.*\*i-d liti*ratnre eonformin- 
to the Fond and |>nurs AH of IPOU altliou-li tin* same in¬ 
volved < j 11 !: e <•♦>!! >i.h *ra Id* • e\p.*n<M 

Hocter Kehler had called on witness about the middle ,,f 
February. IPOS, and had spent two or three hours inspect in- 
their establishment and preparations. Witness bad -ivw' 
him a!! information Doctor Kohler asked and .,uit~- an 
amount that lie did not ro<|iiost. 'I'hey showed him all the 

packages and showed him their formulas of tlu-ir different 
preparations. 

./‘Q- ^‘ , l ) t’esj>eet to the formula here in (piestion what, 
it anythin-, did you do.’ _\. We submitted that to him." 


1 'hey had shown Doctor Kohler thron-h the whole 
establishment from top to bottom, three floors 
showed him the paekatres of tln-ir dilToreni prenara- 
meludin- Chichester’s Diamond Dram! pills, ••our 
formulas aim the three decrees of injunction irranted us 
by the United States courts." 


0*>s, 


11011 : 
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Doctor Kebler call**d attention to these decrees, savin°* 
lliat la* had noticed reference to thorn in the 1 ttle booklet 
that is in ([Hostion and asked witness it* witness had the 
original decrees. V. itness replied: “Yes," went to the 
vault. brought them <>ui and submitted th(*ni to Doctor 
Keber in tin* hinn of the original certified copies with 
exhibit-;. 1 )oetor Kebler liad a directions booklet with him 
of the then revised form. 

t hi one or two ] >re])a rat ions there appeared the word 
“cure** on tile labels. Doctor Kohler criticized that and 
suggested the word * * relief* * or “remedy." lie said that a 
drill** or preparation might ha\e remedial pi*o])erties but 
that “cure w as too si rong as soni *tim<*s years must elapse 
alter treatment with a remedy or a drug before it could l>e 
known wiieth(‘i* tin* ailment or iii-ease or conditions Tor 
which the <1 rug oi* compound was administered would 
-’•'!» eliect a cure. Prior to that witness had reported 
that Doctor I\ebh*r rather objected to the word 
“cure" and it had been stricken bv Mi*. Merillat. 
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suits brought by us against counterfeiters. infringers and 
imitators, and in every case have decided the question af¬ 
firmatively. 

Below it is stated: 

Ke.ua 1 not ice. Kant ion to t lie Trude.—The l nitod States 
Courts liave granted u> a pei*]>etua] injunction, with 
340 damages, against the following pai'ties found guilty 
ot imitating and infringing our goods, trade-marks, 
patents, copy/rrigiit >. etc. : Winchester (’liemicai (’ompany, 
Chicago, June 3.. :>9.>, case Xo. 33701. Manchester Chem¬ 
ical Company, Milwaukee, November 0, 1808, record Xo. 9. 
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(olehe-ter Di- 11 -- ( ompanv, (’! ienv . X.)\vml)i*r 1. 1901 case 

Xo. 2:>.( )oo/' 

Thru t hL statement : 

**< hiehest er*s iKimlish IVnuyroya 1 PilN :< a reinedv in 
IoihOmI solely lor the relief u! amenorrhea. dy>menorrhea, 
nlo 11 oi i}i*1 1 ;ia. 1;*ucorrln*a. and o{ 1 a*r (!<• ra 11 am*nts of tin* re- 
productivc >y>i**m ari.-in- from colds, iil lieahh. exposure 
to inclement weatiier. and i> especially valuable in tin* 
functional changes incidental to tin* distres-iiur period of 
the menopause.* 

Subsequent I\ the statements were cut down hv Mr Meril- 
Lit. Mi. Merillat ml o ruled the ( Indicator ("hemical i Mm- 
p a n \ oi 1 !i• * amendment in 1 !’ i 2 to tin* !* o <11 j and Ones \<*t 
and also had a personal interview with witiie>s alter tin* 
amendment. “I asked you to lo* carefully o\ er our printed 
matter and make it eon l orm to the act as a mein led. * * Later 
Merillat reported lie “had muie over the mauled mat 
-41 ter and had made it conform, in his judgment, to the 
act as amended.** 

Merillat stated he had submitted the printed matter to 
someone in the Department Doctor Kohler witness 
thou-rlit. The changes made by Merillat were carried out. 

“L>. Tliereafter was the matt.-r a.aain taken up in view 
ol any Supreme (Mart decisions.' A. In P*i.*j or pip; we 
askci! you to ami in u <» over tin* literature verv carefully as 
we were u'ettiim out some new editions of printed matter 
and to make sure that it conformed to the requirements of 
the amended act.** 

Inspector Kathe ot the Agricultural Department had 
called on w itnes> at diilereiil times, witness thought in 
191b and 11*1 <. An inspector or a^ent named Marks of the 
Agricultural Department called in 191 s or ppp anc | \{ r 
Kathe made* several visits in ]91P and 1920. 

At all times they had l<>liowed out any advice or direc¬ 
tions obtained from Merillat. “We did* at al! times, he 
cause you were our le-al advisor and naturally we looked to 
you to steer us straight." At no time when officials 
-4- of the Department called did they suiruvsi that the 
business as to the pills was fraudulent and the first 



UXITED STATES OF AMERICA. 


145 


knowledge they had of such a view on the pa^t of depart¬ 
ment officials was when a telegram came from their Pacific 
coast distributing agent stating that a quantity of their 
pills had been seized under the Food and Drugs! Act. There 
were a number of seizures, fifty or sixty as lie recalled, 
extending over a period of twenty or thirty djavs. 

There was read in evidence at the former trial but ex¬ 
cluded under the Court's ruling in the present trial and 
exceptions allowed defendant letters from tlije witness to 
Mr. Merillat reading in part as follows: 

Under date of November 9, 1915: 

4 ‘We are about getting out a new edition of two of our 
three little booklets and in view of the increasing strict 
censorship of advertising matter of all kinds and of the 
passage of the so-called ‘formula bills' by several of the 
legislatures of the different states, we think itjmav be well 
for you to again carefully go over all of our printed matter 
and see whether there is anything in aikv of it that 
243 might for any reason be regarded as drepugnant’ 
to the federal or state officials within whose purview 
such matters come. 

“We are accordingly sending you by prepaid express 
a transfer case containing tin* matter in each of these three 
booklets, viz., Large or Regular Size Directions Booklet, 
Small or Trial Size Directions Booklet and Herb Booklet. 

“While you have passed on all of this matter at least 
once (and part of it twice) we would like if alt your early 
convenience vou would go over it again and Strike out or 


change or modify any part of it that in you 
ment might be open to criticism.” 

Under date of February 4, 1916, as follows: 


best judg- 


“Herewith we enclose the only two remaining pieces of 
printed matter (The No. 2 or Small Size Directions Book¬ 
let and the small Herb Booklet—both of new editions just 
printed) for you to again scan carefully to seej if anything 
should be taken out or added to in order to make sure that 
nothing in either piece will conflict with any existing laws, 
regulations or decisions. 

244 “These please go over and return at \four conven¬ 
ience. 
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“Further answerin- yoins of a few days a.-o, receipt of 
which was acknowledged in the writer's absence by our 

man a —er. 

* 

I 4 n'sf: 't <•>', our remedy does contain a number of in¬ 
gredients which both singly and in combination are rceo—- 
ni/.ed by the * rc-pla r or allopathic school of medicine as 
beinir of medicinal value in derangements of the menstrual 
Inactions arising* |r«»m colds, ill health, "ottm — the feet wet 
or other morbid causes. 

StTfiit'l: I his also answers your second puory—that is, 
as to it beimr in fact a remedy. We do not now nor have 
we ever ottered it as a ‘cure-all." 

7 hii'l: 1 his also answers the implied puorv in the third 
paiaeiaph <>i your letter. It therefore does not come in 
the same cl,ass as the Kckman case. 

“ Fourth : While we believe that our remedy is the best 
Of Its class now oil tho market, yet puite likely you are riu*lit 

in si i iki 1114 out any claim that is expressed in the suporhi- 
tive. 

‘ ‘ I 4 it f h: In regard to the testimonials. 

L>4,) “Fach and every testimonial that appears in our 
printed matter is a ireiiuine testimonial. We have 
hundreds or thousands of these and while those that are 
printed were edited by Mr. Harris to cut them down in 
some cases and to correct errors in grammar or in spell- 
in- yet they appear substantially as they were written us. 

Xow there is one point which comes up to the writer 
;ls .he dictates this and that is. that we have just had new 
edit ions printed of the two Directions Booklets and of the 
httle Herb Booklet land they an* revised to conform to your 
first revision of about two months a-o. 

s. lit you for final revision a copy of the \'o. 1 or 
Lara,' Size Dm'lions Look!,.* ,,f tl,i s latest and revised 
,, iinm. win,di \ < > 11 ret urn with some ohansres on payo 
<'!, !,-iiiia ilie word 'Lest ') : <m pa.are d (deleting the word 
•everywhere' m first line below snhdmadimr) and on payo 

[' 1 1 r,r r ,U|> Lucs in italics following the last 

testimonial, and deletiny tlm word ‘all' in the line •Sold bv 
I, Dru—u’Dl s Fvervwheiv.*) 

"N'ow wha;t we wish to ask is. whether in view of 
-d<> the tact that we have you,- to an expense of several 
hundred dollars in having new editions of those two 
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Directions Booklets and of 1 lie little Herb Booklet printed, 
we should have to throw away all these expensive printed 
matter and have another edition printed stridly conform¬ 
ing to the changes von have made. 

“We think we would better return this latest revision 
made by you of the Xo. 1 Directions Booklet together with 
the same pane* not containing your latest corrections, and 
you can look over these and let us know if inj your judg¬ 
ment, we can safely use it without making the j?hanges you 

have marked in vour latest revision. 

% 

“The same question arises in regard to the other two 
pieces of printed matter which we are sending you here¬ 
with—viz. the Xo. 2 Directions Booklet of 24 pages and 
the small Herb Booklet of H> pages and 4 pa&es cover. 

“Our Order Clerk, Mr. Hooper, went over) this latest 
revision of the Large Size Directions Booklet; before the 
writer had gone over it, and made a memorandum of the 
changes or corrections as he understood! them, and 

247 we enclose a copy of this to perhaps facilitate your 
reference. 

“Between the activities of the American Medical Asso¬ 
ciation and its representatives and agents and |of the Pure 
Food officials, the lot of the manufacturer of proprietaries 
is like that of one of tin* characters in the old Gilbert & 
Sullivan opera—‘not a happy one/ ” 

There was also read in evidence a letter from Merillat 
to the witness dated February 9, 1910, reading! as follows: 

“Yours of the 5th instant received. 1 will earefullv go 

j * ° 

over all the matter vou enclose. 

“Meanwhile, as vou mav be in a lmrrv, 1 write vou that 
vour form of letter is correct and that 1 do ljiot see anv 

• i • 

reason for you going to the expense that would jbe involved 
in having new editions printed of your booklets in order 
to conform to my latest revision. 

“My latest revision was made out of a superabundance 
of caution. It would be well to follow the suggestion when 
you get out new matter, but wholly out of ap excess of 
caution. 

“In my opinion, you are within the law ;in every re- 

248 sped as interpreted by the Supreme Cjmrt of the 
United States in the Eekman case in v<j>ur present 

advertising matter. 
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**K 11 if* re* fore, recommend mul advise you not to -o to tlie 

expense of <lest roving matter already printed, while at the 

same time surest ini: that in future editions you make the 

changes 1 suirirest. 1 am sure that if any hy]>ereritieal 

spirit were to examine your advertising matter, a statement 

that alter th** hekman decision you had <mt out some super- 

ha 1 1 \'es on advice of counsel, hut on his advice also were 

1Isn h- "V t!,< ‘ material you had, that no trouble would re¬ 
sult. 

. ^ s * l;l ^ rrtnrn matter you forwarded me after 1 have 
time to L .-o throuirh the same carefullv. 

T?e.irardm.ir the testimonials, the fact thev have been 
<*111 down is of no importance so Ion- as the substance and 
sense is preserved.’* 

lli.'iv \v;is excluded under exception ;i I,.Her from Mr. 

( In.to witness .Intel February in. 1PKI. ml dinsr a< 
follows : 


I In- will acknowledire and thank you for yours of ves- 
tot'day ret nrnin- clippJn—s. 

- I;l ” " '■ v,r y -In.I ill,I,.,.,I to know |lint il will not 

. *>'• neeessnry for ns to throw nwny tin- printed matter 

"liK-li We I,ml u-olleii out in nr,-or,Ini will, v„nr revision 

“! s;m "' '"'p 1 ' 1, I lie Supreme Court linn,led down its deoi- 
MOII Ml the Kekmuljl case. as il would lie ,|llile n loss to dis. 
card it. 

, " in Intest revision heimr made out of a 

su|)erabundaiiee of caution.* 

'• I Imt is exactly ;he way w,- would want it. We don't 
vmii to vio ale tile law either knowingly or nnknowimrlv if 
II IS possdile to avoid il. When 1 he writer was train ilis- 

''<*n<l. Il- had minted in hi* 
els on iIn* dark ol 1 lie sell,•dales for the use of trainmen 

am. oilier employee- -Mu Case of I Take 1 ],e Safe 

Side.- 

“ 1 Jmt is what wo want to do.** 


There was read in evidence a icier from Merillat to Mr 
( In,lest,sr dated January 1.0. line. : , s follows; 


... 7 Iha V“ , ; :n ' , ' r " l y ■«•*»«' V v .‘ M ' ,ho °> ,inion 1,1 Hie Kokmat 

and vour advortisin— matter. 

As a result it a,ll seems to mo to reduce itself to this 
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does vour rented contain anv ingredients which, 

250 singly or in combination, arc recognjized by any 
school of medicine as being of value ijn such cases 

as in vour literature von claim thev are of service. 

‘*1 take it that in such cases as you offer ill as a remedy 
that it is in fact a remedy—not necessarily a Juire but that 
it does contain ingredients which will aid or tend to aid 
the person suffering and needing some renujdy. 

“I rather presume, without knowing its constituents, that 
in point of fact it does contain one or more ot tin* very in¬ 
gredients that physicians of some medical schools prescribe 
for their patients in similar cases. If so, then jvith the very 
slight changes that I have made* you are thoroughly pro¬ 
tected, and if not, nothing can protect you. 

'‘The Eekman case is a case in which tlicj proprietary 
medicine was advertised as effective as a ‘preventative for 
pneumonia' and as a curt* for tuberculosis, witlji a statement 
that it has cured and will cure tuberculosis. 

“The allegation of the (iovernuient’s bill jvas that the 
drugs ‘could not be so used' in truth and in tjaet and that 
it would not ‘cure* tuberculosis,' and that there were 

251 no medicinal substances that could be re|ied upon for 
the ‘ellective treatment <>r cure of tuberculosis.' 

“The Eekman Company demurred and thereby admitted 
the truth of the (iovernment's allegations, including the al¬ 
legation that tin* statements made wore *fals<j*, fraudulent 
and misleading.' 

‘‘The ruling of the court was that whether oji the outside 
or inside of the package, it was illegal undeij the Shirley 
amendment to make a false and fraudulent representation 
as to the curative idled of components of the remedy or of 
tiie remedy itselt, that the persons advertising were in a 
position to have a superior knowledge and should be hold 
to good faith in their statements: thal nii<* could not put 
inert matter or a worthless composition into channels of 
trade as a cure for disease and be beyond limb-each of the 
lawmaking power. 

“The court specifically held that if it were I rue that the 
drugs 1 ormiug tin* remedy, according to somje schools of 
medicine, or healing, were beneficial that the I law did not 
apply. i 
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‘"In what corrections I heretofore made, while I 
252 thought there might he a distinction between the out- 
side and inside of tin* package possibly, neverthe¬ 
less i did in ]joint ot fact correct your literature substan- 
tiallv on the same basis for the inside and outside ot the 
package. In the,additioiial corrections I have made as a 
matter of abundant precaution, 1 have stricken out any 
claim that is expressed in the superlative, because it might 
be contended that there wen* other equally as good reme¬ 
dies. 

“At all times I have assumed that you were not putting 
forth ‘inert matter or a worthless composition.' Believ¬ 
ing still that I am correct in my assumption that you were 
putting forth a remedy which did contain drugs useful in 
the particular ailments they are advertised to relieve, l 

have believed von were entirelv within the law, and I now 

• • 

so advise vou accordinglv. 

« » • 

“With respect Jo the matter of the testimonials, I pre¬ 
sume thev are genuine* testimonials, and 1 do not believe 
that if they are genuine you are required to edit out the 
expressions or belief of these persons who have used your 
remedv and have made their own statements as to their 
etteet. 

255 “I don't believe you would be a party to putting 
forth an absolutely worthless nostrum. The court 
has not undertaken to, and in my opinion, will not undertake 
to pass on the extent or degree of eflicacy of medicinal 
preparations where they have some degree of eflicacy—that 
it will coniine itself wliollv and solelv to such cases as are 
clearly of no benefit to persons using them and purely and 
simply cheats and frauds. 

“I have indicated in short notes on the corrected copies 
which I am returning what changes 1 deem advisable in the 
light of the Kckman opinion." 

The changes or corrections suggested bv Merillat, the 
cutting out of superlatives and so forth, were carried out in 
later editions, that is to say, in the booklet in evidence. 

The fact that the word “all" was not in the booklet in evi¬ 
dence showed that the booklet in the package of goods in 
suit had been corrected after the Supreme Fourt decision. 

There was read in evidence* a letter from Merillat to wit¬ 
ness dated February 21, 11)1(5, reading as follows; 
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‘‘Enclosed ilicit o f.nd niv last revision of the 
2o4 papers you sent me. 

“Von niidcrstniuh 1 believe, that |T think the 
former revisions are entirely safe, and it is purely out of 
extra abundance of caution that I have undertaken the en¬ 
closed revision. 

“I think that 1 have sent you with what lias been for¬ 
warded before will enable von to understand matters with- 
out anv difficult v. 

* • .... .i 

“I have been suffering from a bone displacement that is 

better now. and it got me behind with niv work.'* 

4 « 

There was excluded from evidence a letter dated .Julv (J, 
19K. and exception allowed defendant, a letter to Merillat 
stilting that d. 1>. Kalin* had called and had asked witness 
to turnish him three sets ot labels and directions for their 
different preparations, that they did not knoiw why these 
\v(M*(‘ wanted, but that if anything further was heard from 
the Department they would send a comj>lete set of la 1 >els and 
directions. 

Tliere was also excluded and exception allowed defendant 
from ('hiehester Khemieal (Ompany to Inspector Katlie 
a letter dated duly (I, 1917, reading as follows: 

255 “In accordance with promise we herewith enclose 

triplicate sets ot labels and directions of our various 

toilet preparations and remedies, aside I romj those id veil 

von when vou were hero. 

* • 

“If there is anything further you would lilje from u> in 
regard to our business or any of our preparations, please 
lot us know and we shall be glad 1o furnish it.]’ 

Micro was read in evidence a letter dated dulv 11, 1917, 
from Merillat to Phidoster reading as follows: 

“5 ours in reference to the matter of the labels and di¬ 
rections for your different preparations sent to Mr. J. R. 
Eat he received. 1 do not think il necessary for vou at this 
time to send me a complete set of ihe labels and directions 
but it matters take a turn that you think warrants the ex¬ 
pense to you that would be involved in my taking up the 
matter with the department of Agriculture or critically ex¬ 
amining the literature again I would be pleased to have 
the complete sets forwarded to me. 
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“The one suggestion I have to make at this time is that 
you write Mr. Kathe a supplementary letter about 

256 like what is subjoined: 

“Supplementing our previous correspondence we 
beg to advise you that our literature after enactment of 
the Pure Food and Drugs Act and also after the same was 
amended was submitted to our Washington counsel and 
after he had consulted officials of the department of Agri¬ 
culture the same was revised carefully by him under in¬ 
structions to him to solve every doubt regarding our litera¬ 
ture in such manner as would keep us strictly within the 
law and anv rules and regulations issued thereunder, and 
also bring our literature up to the highest standard called 
for bv advanced ethical views as to advertising matter. We 
believe the literature as revised meets every fair require¬ 
ment. We went to considerable expense to make changes 

submitted bv counsel but if after vou examine our literature 
• . .1 > 

you are of opinion that any further revision is called for 
we would be glad to take up the matter with you and with 
our Washington counsel to the end that it be beyond just 
criticism of anv sort.’ 

“This should serve the double purpose of developing 
whether Mr. Kathe has any cause of complaint and 

257 if so of (maiding you to meet the same." 

And a letter dated July 13, 1017. from the Chi¬ 
chester Chemical Company to Inspector Kathe, as follows: 

“Mr. J. B. Kathe. Food and Drug Inspector, 

“Care U. S. Appraisers Stores. 

“134 So. 2nd St. Philadelphia. 

“Dear Sir: 

“Supplementing interview and our previous letter, we 
would say that after the enactment of the Food and Drugs 
act and also after the same was amended, all of our litera¬ 
ture. labels, packages, etc. were submitted to our Washing¬ 
ton counsel, and after he had consulted officials of the De¬ 
partment ot Agriculture, the same were revised carefully 
by him under instructions to him to solve every doubt re¬ 
garding our literature in such manner as would keep us 
strictly within the law and in conformitv with anv rules 
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and regulations issued \ hereunder, and also! to brinj? our 
literature tip to the highest standard called foj* l>v advanced 
ethical views as to aelvertisiii**- matter. 

“We believe the literature*, etc. as revised meets 
25S every lair requirement. We went to considerable 
expense to make changes su,!yip*ste*d bv counsel, but 
if any lurtlier revision is e*nll<*d tor, we* shall be Mad to 
take up the matter with you or the proper! officials, and 
with our Washington counsel, to the* end thatj it be* bevond 
just criticism of any sort." 

No crit ieisms we* re* made* to tin* ( h iehest e r (join pa nv after 
Mr. Kathe received this 01 * any edianu’es or sjun'^vstions of 
revisions made*. 

I here was e>fte*rcel in e*\*i< 1 <*n<*e* and excluded a le*tte*r from 
Chichester to Merillat dated August 0, 1017, with e*xce*])tion 
allowed elefendant, reading as follows: 


"As we shall soon have to yet out anothe*r e*dition of 
our Direct ions Booklets. both sixes, and as this involves 
quite an expense as in e>reh*r to <*-et tin* Booklets at the 
lowest price we place* an order for enough t(> do us for a 
> eai or more, we think it may b<* well tor us to have* you 
iro over our Directions Booklets airain and see whether 
there is anythin."- that mi.Mit possibly h<» regarded by the* 
officials as repugnant to the* Food ck Drills Act or to the 
rules and regulations which have* been jissued by the 
-uH Agricultural Department and which are now in force. 

" W e* thought this miidit be* well in viej*w of possible 
uew regulations and rules and also in view of the call made 
on us by the* Inspector, Mr. Kathe. 

“Wh* shall, as previously, put each paye* ( i>n a sheet of 
Paper size &U x II, but be*fon* sondiuir tlnjn to you we 
think bettor to write and ascertain whelher or 11 of you 
an* in Washington e)n tin* cliance* that you mav be* away 
on \ our \ acat ion or possibly as before voujmay wish to 
take* the* matter with you while on your vacalipn to -o over 
it at your h*isure." 

There was read in evidence* a letter from Merillat to 
Chidesfer elated August 22. 1017, reading as follows: 

‘M am enclosing | 0 you herewith revisions of your two 
publications forwarded to me at Wildwood frest. After 
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liavm ' y‘>ne carefully over the foii aer publications I failed 
to see anyiInnir even appronchiny illegality in your litera- 
tnro. 1 |„. <fii.f f ii Met ion 1 had therefore was to reduce the 
size so as to briny the same down to the desired 1C pa yes. 

. 1 !"' 1 1 ilav< ' <l'’tt'- tins without climinatiny n'ny- 

thine o| value as advertising matter. If it turns 
out that 1C payes are sliyhtly exceeded there will be 
no diflirully in makiny the same conform to the size neces¬ 
sary l„ keep down your printiuy hills. If von advise me 
this is necessary, I can run over to Philadelphia and we 

!'i'" . ,l "' lv,, " < ' ,io " and I "'ill continue to Wildwood 

1 :|,M p |;,ll,li »y anyhow to spend Labor Dav 
and a lew days lollowmy if possible. I believe I have cm 
■ov.i, the re. | in red pa yes as matters stand. Also am 
eontidei" ^ "le copy will stand loyal and department tests 
I one tried to coulorm to former literature as far as pos¬ 
sible. because first I think it yoo.l advertisiny in a ease 

I'V '""'V .. . " '•litninales a claim you are not entitle,] 

"•'ore the yoyernment to the presumptions arisiny from 
I'Hm routinjn*<| undisturltri] n>o." 

a -'rr ")'* ovideiiee a letter from Merillat to 

( »n«I.*>trn!;,to l | M;ut 1, 1*:', H)18, ns follows: 

• . ' nchnowledye receipt of your favor of the 'Jy'nd 

" ' . ,in " k 'on were unite riyht in all you did with 

le except nm ol the matter of furnishiny the formula I 

.. ! I, "'| Government has any riyht p, such in- 

op, """■"'on. as it would be in the nature of a trade 

' i as you appear to have no oh- 

.- ,,v lll ." r ': "t course is no reason why you should 

S,| o"l'l you receive further calls 
; . " ,Ml ‘ ••'" '"disposition to further furnish- 

Iii'sh n "' ,l! advise the caller that vou will fnr- 

. " '""r attorney, naminy mvself. recommends 

""■I that you will refer the matter to me' ’ 

'J ;;::'; 1 VLlry-"o">,'i,a, w r,,,,,,..,. 

j t j . " ,N 1,1 AU > U;|X . v °n ni;iv lull nil- 

!w,n h:ri •'"" Uil1 — .. is nothin* 

■ ' . !l1 '" .'"nr letter was sent siinplv to furnish 

lnl oi'tnat ion tor tut are use should the need arise.” 

”<>. Please state whether or not you did furnish Mr 
Marks the tormnla .' A. We did. 
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“Q. And of oilier of vour preparations ;flso.’ A. We 

did." 


On cross-examination Mr. Chidester testified his detini- 
tion of emmeiiagogue had Keen pollen from one of ihe older 
medical dictionaries, Dunglison and Wood's, lie 
12(52 had not looked in a recent dictionary fof a definition. 
He had seen the definition first in lssjl and two or 

I 

throe times after that, one of them lie thoughj in 

In the prosecution of the unfair competitijm suits they 
had been represented hv an attornev, that tiliev were en- 

1 . ■ • j * . 

gained in ])roper business had come out in those suits. Their 
lawyers said to them as to the effects of the suits that the 

• # # # # j 

decrees in injunction were that they were engaged in a 
legal, a proper business, and that their advertising and 
printed matter and the remedy itself were! proper and 
lawful. 

Witness understood by the term “ill health" as used in 
the booklet “a condition of health, in connecjtion with the 
statement there, that would cause suppression of the 
menses." 

“Q. And what condition would be included within 1 hat- 
term ‘ill health'.’ A. Overwork, exposure jlo inclement 
weather, anxiety, nervous shock, any condition of ill 
health that would tend to lower the vitality. 

“( c ). ('ould any disease conn* within that term.' A. I 
have not in mind myself any particular di s e a s t *. 

265 Witness could not say In* had read tin* particular 
catalogue of Smit h Klim* W French Company handed 
him prior to the institution ol this >mi bill In* had read 
prior to tin* institution of tin* suit a catalogue ol Smith 
Kline & French Company which contained ijln* formulas. 
The particular catalogue shown him had been senl them 
prior to the taking of tin* liutlalo testimony a id was taken 
there in connection with lln* Ihillalo deposit ions, over ob¬ 
jection and exception, that tin* <*ost was inelevant. ()n 
cross examination witness' attention wa< directed to a num¬ 
ber of testimonials in which it was mentioned that lln* pills 
were sold for two dollars a box and said that that was a 
large size box containing twenty pills. 

Counsel offered in evidence three duly cerli ie<l copies of 
the proceedings in a suit brought in the Court of the I uited 
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Stalin in 1 li<- Kasteni District of '.','iscimsiii at Milwaukee 
Oetolier 1MN .liefore District .(mitre Seaman hy Thomas 
1'- ln'h'stcr ami Davitt I). ( 'hietester, doiny lmsitiess as tile 
Chichester Chemical Company, ayainst Herman F. Schmid 
<uid I Ik* Manchester ( heinieal Company. 

I pon object ion by counsel for plaintiff the Court said 
he would rule opt everythin- except the decree and allow 
counsel for defendant an exception to the rulin- 

1 hereupon at the bench counsel for defendant said they 
desired to make and did make a proffer as follows: 

- ,;4 ‘* lr ll "‘ ( *°nrt please, in this bill it is alleged that 

t hose other p< ople, tin* Manchester people, were, as 
a matter <>t tact, pun in- out a certain literature that was 
su-.-estive of bein- an abortiticent, and that that was in- 
jmin- the business ot t he^e people, which was a reputable 
hu>ine>s. and mi-lit tend to confuse the public and 
make them believe that the Chichester pill was for that 
l ,in T 0 >* , » mid then I proffer to show that in the answer the 
Manchester people specifically alle-o that the Chichester 

‘bd not come in with clean hands, and that their 
remedy was lor such a purpose. 

1 la* < 'ourt : A nd 1 exclude it. 

Mr. Meriiiai: \ e<. sir: and I note an exception, and the 

same will be t t lit* o 1 tin* oilier decrees,** 

1 n rt her proller the (’ourt said that upon tin* issue 
ot -ood taith and as boarin- upon what In* was informed 
would be testimony at a former trial of Doctor Holland, he 
would permit affidavits attached to one of the three bills in 
equity ret erred to t<> 1 m* read. 

Thereupon under tin* rulin-s and proffers afore- 
-<»*> -aid 1 here was read in evidence a decree dated Xo- 
x ember P. l^P^. j,, the ( . ;1 se of 'Thomas F. and Da\'itt 
D. Chidestm*. dointr business as the Chichester Chemical 
Com puny a-ainst TTerman F. Sdimidd and tin* Manchester 
( ’hemical Company. 'The decree in question after recitin- 
1 hat the parties had been duly hoard recited that the com¬ 
plainants had been for many years lawfully on-a-ed in 
compounding Chiyhesior*s Fn-lish Pennyroyal pills and 
had adopted a- a trade mark ‘‘Chichester's Fn-lish KYd 
(h-oss Diamond TVand Pennyroyal Pills,*' that they had 
expended lar-e sums of money in advertising and earrvin- 
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on the business, that the defendants had engaged in com- 
pounding and selling a medieinal compound known as Fmg- 
lisli Pennyroyal Pills in boxes or packages Calculated to 
deceive and enjoine<l the defendants from fuj’ther sale or 
offering for sale pills similar to that of the Chichester 
Company. 

Prior to the reading of affidavits hereafter referred to 
the Court stated to tin* .jury that he was adm|it1ing in evi¬ 
dence statements made in certain affidavits, huj that “these 
affidavits olfered now are not to be taken by |you as true, 
the statements made in the affidavit, buj in this ease 
-66 there will be two questions for you tojdecide, first, 
whether the claims made in these bookjlets are tnie 
or false. If false, then you next determine jvhether they 
were made fraudulently, that is, whether th|e makers of 
these pills had reasonable grounds to believe] and did be¬ 
lieve', in the truth of these claims. Now it is ini determining' 

I ^ 

the question whether they had reasonable grounds to be¬ 
lieve', and did believe, in these claims, the question of good 
faith, that all the information that tliev had would be mate- 
rial as bearing upon that question, as to whethjer limy were 
really honest in making these claims. So jiflidavils, of 
which they had knowledge, affidavits as to t|m merits of 
these remedies, are admissible, not for the purpose of prov¬ 
ing that the remedies would do what tliev are’claiming for 
them, but bearing upon the question of whet heir the makers 
of these pills, in making the claims they have made in these 
booklets, made them in good faith, believing] them to be 
true/’ 


Thereupon there was read in evidence an affidavit by 
J. Walker Scofield to the effect that for iwentvlvears Ik* had 

• i* 

been secretarv and manager of the Fuller andl Fuller Com- 
pany of Chicago, that Chichester's Fnjglish Penny- 
-67 royal Pills was a recognized and standard article of 
trade, that the affiant had a large acquaintance among 
druggists and physicians and “lias never liearjd of the suc¬ 
cessful use of said compound for the purpose jof procuring 
abortions nor is that the understood office of said com¬ 
pound.” That the company of which affiant is a member 
would not knowingly handle an article to be ifised for ille¬ 
gitimate purposes or an article bearing such k reputation, 
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:md ilns afiumt brlbwes iIi;ii If tin- reputation of complain- 
:II ! , . S <*<}m» i111« 1 w ;l > of 11 1at rharaeter ho would soon know 
°! l] \ ;ni< J "d*-!- and Fuller Company cease to act as the 
distrilMitin- mmnN thnvof. 'Flint tin* object to ho at- 

dntird by said nmy-iy i> well known and is a proper and 
lawful one. 

Theallidavii furl her <tat ed that 1 lie (’hichester pills were 
manufactured by Ifarke Davis & Company, chemists ot* liiuh 
reputation, and were >«»ld by dist r i but ini** aueiits. that were 
named, who wen* annum tin* most reputable people in the 
d i n u 11 a de. and that the pdls wen* sold lomerallv bv retail 
drn — M> l Imumhout tin* country and were everywhere 
recoini/.ei 1 *‘n> a proper and 1 e^it inlat<* subject of trade 
and neither harmful or wrongful in purpose or effect.** 

- ,,s Dmdai aiiidavii was read 1 nun Charles C. Good¬ 

win ot (leiu‘ii’e Goodwin and Company of Boston, 

Massachu>etf>. who had been in the druir business over 
twent\ - vear>. 


A similar affidavit was read r»*«>m Edward J. Schall, pnr- 
(•liasmu aycut in tin- I>epar!tmml <.f I’roprictarv Medicines 
. .. ‘‘ai s will, Meyer Brothers' Druy Com¬ 
pany o| Si. Louis, ami a similar aflidavil from Alfred H. 
Kennedy of ilw Charles X. Crittenton Companv ,,f \Vw 
York City. 

An affidavit was ,i-«-a< 1 Iron, W. P. Martsolf, manager of 
-Mart self's I’liarm.-i'-y, of I*iltslmryh. sialil|,al for ten 
yoars and upwards ,1m luul purchased and sold Chichester’s 
Knylisli Pennyroyal I’ill-. 1 lial il was a slnmlard recoynized 

. . 1 H ' 1 K v U,<- uiosi rcpulahlc people in the 

druy trade hoih wholesale and retail, openly and publicly 

and mil as an ... Thai atlianl had a la rye acquaint- 

am-e an,oiiy druyyMs and phy>ieians and that the pills 
Were recoym/.ed as a proper and leyitimale remedy. Also 
a similar aflidavil from John Stackhouse, for -Jr: years in 
the wholesale proprietary business in Philadelphia \ 
similar allidayit from Howard B. Love, manayer of 
- l,!l ,l "‘ l>nl - <'oinpany. retail druyyisls of \Vi|- 

nn nylon Delaware, and a similar aflidavil from 

Wl mer L. ReLer, lor veal's enyayed as a druyyist in 
Baltimore. 
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There was read in evidence an affidavit frojn Doctor M. 
J. Skilling stating that lie had been a practicing physi¬ 
cian in Philadelphia for 22 years. The affidavit further 


states: -that he has been familiar with the me 


dicinal corn- 


royal Pills'’ 
thereof, and 


pound known as “Chichester's English IVnn\ 

for nianv vears, and with the use and effect 
• % 

has prescribed for patients pills to be list'd according to the 
formula of the pills mentioned above. 'That said pills are 
a standard remedy known to tin* Pharmacopoeia, and are 
not harmful in effect. Xor are thev. nor can t|hev be used 
as an “Abortine" nor for the* purpose of producing mis¬ 
carriage, and are on sale generally by reputable] druggists.'’ 


Also an affidavit from W. L. Matthews stajing that he 
was a practicing physician and retail druggistlin Philadel¬ 


phia and for ten years had sold Chichester's p 


Is and that 


they were a standard, legitimate and proper reknedy. 

There was also read an affidavit from Doctor 

270 George Holland reading as follows: “tjhat la* is a 
practicing physician and lias been engaged in the re¬ 
tail drug business for 14 years last past in tin* city of 
Philadelphia, Penna. 'That he* has now on sale and has had 
for 0 years past ‘Chichester's English PennyJ-oyal Pills.' 

“That said pills are a standard article of triple* of excel¬ 
lent reputation, and on sale generally by druggists. 

“That said pills are a legitimate and proper remedy. 
Xot harmful, and are not used and cannot bej used as an 
‘Abortine' nor for the purpose of producing miscarriage.” 

Also an affidavit from Doctor John F. Speck. tVilmington, 
Delaware, reading as follows: 

“That he is a practicing physician in 1 he city >f Wilming¬ 
ton, Del., aforesaid and has been for 12 years last past. 
That he* has been familiar with the medicinaj compound 
known as‘Chichester's English Pennvroval Pi Ills' for inanv 

» • • I */ 

years and with the use and effect thereof, aijid has pre¬ 
scribed their use* for patients. 

“That saiel pills are a standard remedy ki own to the 
Pharmacopoeia, and an* not harmful in |*fleet. Xor 

271 are they, nor can they be used as an ‘Abortine’ and 
are on sale generally by reputable druggists.” 


i no 
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Also mi allidavit from Theodore J. Bluthardt, reading as 
follows : 

1 he ha" been actively engaged in tin* practice of 

n * ■ . • t * • 

1,1 iii'' city ot ( 1 11 c a g o for over tweiitv vears, and 
is also a j>1 la rinaeis i and was engaged in tin* retail drug 
11 ad< * in >aid * * 1 1 \ tor many y ea rs. j hat In* has 1 >eeu (’ount y 
I Mivsicia n t <>r < 'note ( 'oimty, a member of 1 lie (’hicago Board 
°t Kdiirat ion and is now superintendent of (ompulsory 
h< I nea t ion lor tin* city of ( hioago. I hiring the t inn* In* was 
en.ua;:od in tin* drug - business In* kept for sale and sold 
openly tin* emnicmjigogue pill known as the * (’h idlest er Kng- 
lisli Benny royal Bill.* 

I hat In* is inlornn*d and believes that tin* principal in¬ 
gredient in said pill is the oil of pennyroyal which is an 
extract t roni tin* her!) called iVnnvroval. 

I hapenn\royal is a stimulant, hut is not an ahortine 
and ea n not Im* used siieccssi ull\ to prevent conc*e])tion nor 
to product* miscarrium* or abortion.*’ 




Also an affidavit from Doctor Sanger Brown read¬ 
ing in substance as follows: 


l hat he D a practicing phxdeian in tin* citv of 
t hie,mo, and that In* has practiced said prolession for the 
last la years /</>•/., i hat he is a graduate of tin* Bellevue 
Hospital Medical ( ollege. New X * > rk. since lSSII, that he 
has spi*ni one year in his studies m the hospital and labora¬ 
tories o) London. Kngland, that In* is now and has been 
lor lour ye;ir> professor ot Medical .Jurisprudence and 
Hygiene in Bush , Medical (’ollege and professor of the 
discuses oi the nervous system in tin* Post-graduate Medi¬ 
cal School, both oi ( hicago. and that the ()il of Penny¬ 
royal is a well known remedy for the relief of flatulence 
and colic ami to promote the menstrual function and for 
the latter purpose] is regarded as one of the mildest and 
at tin* same time mo.-t eiiiemnt remedies in use and that 
tin* said oil o| Pennyroyal is not an abortitiennt when used 
in medicinal doses. ** 

All these affidavits were made in the month of June, 
lSlO, and wen* part ot the record in a case in the United 
States Court for the Northern District of Illinois, Judge 
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Elizabeth M. Chidester m-tihod > 1mi she waA tin* wife of 

Ihivilt !>.<'hide^cr, who had died in Oelober, 1TJ7. 'Hioinas 

\\. Chidcster. Ins brother. lind been a irradnate of a college 
, . «’**' 

<>1 |»Iiarmacy, tin* owner of a drnystore ami ? rior thereto 
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lost his healt h and was recnpera l inu\ 

Thl\ ill ( ! 1!(](‘S1 (* 1 ", lilt* 1 111 > 1»; 111 (! of witness, ! i; i (} 1)(*mi li l i |V 
as a 1 <*1 <ra p h operator, had become a train dispatcher 
«n i d tlit'ii 11 < n i none i 1 11 < > oiisiness <a 1 the v i ] I a ti’e w 1 i < * rt * \v i1 - 
ia ss !i\ t'<i iii Nr\\ \\ aterl ord. ( t! 11 o, also opera! in ii; as an 
invasion in real estate m ('hicayo and elsewher *, laryolv in 
< ’hicayo. 

“*«!■ Wlial tail 1 1 . if any, had your husband, Davilt Chi- 
desler, in his brottier s knowledge of pharnnicv matters, 
modieinal pn»pava1 ions !" 

Un objection by counsel for plabitiff the (Vmrt ruled ont 
the pnestion and allowed deft ndant an exception and made 
a similar rnliny with allowance of exception as 1 <» whelher 
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Da\i t[ ( hidcsU*r hod ever spofc. n concerning* liis opinion 
oi his 1 ) 1*01 Ik*]' s nliiljties 


III ]!M)U willies- and her ImsUnid had moved to Philadel- 
pliia. bringing 1 if t two flsil.lf. il with her. Witness had 
studied iiKfdieine hers..!f because the family healtl: 
-’<•> was ven j poor. Wit tie>>’s Imsl.and liad' hemor- 
rha.ires. th«fir son was a delieatc eliild. horn with a 
<iuh loot, and wijness had 'attained injuries .at childbirth 
t!ut_i made her pract ieaiiy .an invalid. This gave witness 
an interest in the 'indy nt medicine for family use and ac¬ 
cordingly witness had studied medicine at the Hahnemann 
Homeopathic Medical School in ( ’Ideago and later in the 
Woman s M.-diea! School of the Northwestern I'niversitv. 
gradual ing Irom hoili. 

A\ iliiess t rom observation and talk with her husband 
'new iliaMic had. rer.1 dillcrent medical works. Most of 
witness's knowledge on this j.oint came after l«l()0 heeause 
hetore that time she only visit,, l I ’hi ladclphia oecasionall v 
aad was in <‘lneago during the years of her medical studies. 
Witness s husband spent part of his time looking after 
investments in <'liicago and part of the time in Philadel- 
in"a. Witness’s period of studying medicine for family 
It.-es covered six or seven years because she had had to 
,ln T l! "" ! >‘'‘’ount oi ill health part of one term. She had 
ctiiei'e.l tin- autumn of iss; and received her last diploma in 

1 < s . K >. 
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ol ni\ sister-iii-law s larnily. not of my family, although 
I ha\e heard them speak of him. Doctor Skilling was the 
plivsieiau ot both my family and of my husbands brother’s 
tamih. As t.> Doctor Holland being physician of the 

mo‘7 .‘V'-' " llV . " ;l : 1,1 witness’s coming to 

hiladc.phia to live. Davit) < 'hidester knew Doctor Hol¬ 
land personally and his brother was an intimate friend 
ot Doctor Holland at the time he was perfecting these for¬ 
mula'. She hail heard her husband speak of that. 
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A\ itnes> s husband in general way had discussed medi¬ 
cal hooks and the formula' of these ]>i 11 s with witness. 
■‘.Mr. Chidester knew that 1 was not primarily interested 
in. you niiirhl ay, tin* !herapeulic mid of medicine. and 
his brother was the one that he disoussod that with in tin* 


main : hut in a. av 


em-ral wax lie lias discussed il with me. 


She had heard her husband speak puitc often of 
-<< man;. teM ininumi" received. lie had read some of 
them to willies-. !>esides having charge of her own 
two children witness had charity of her nieces. her brother's 
two nieces, who were orphans her own nieces. "Witness 
had id veil them both Chichester pills at the time of puberty 
when they were sufferiuir from amenorrhea, with very uood 
result. “I only needed to i;i\'o them a very sh.ori time, and 
tin* t unction was established and the\ no 1 muyr needed 
them." 

At the present tune witness is the leivatre under her 1ms- 
1 land's will and owns ihe inisiness. but alter witness's 
deal h tin* controliim:' interest would be m the employees, 

who had been with her husband some of them twenty vears 

% • 

and others as mam - as 34 years. 

The deposition was read of Frederick WJ Gresham of 

i 

Xew \ ork ( 1 1 y. who testified that iiis him!1 1 1 *s was that of 
selling clinical thermoniclers for the National Thermometer 
Company, detail man for the Chichester Chemical Com¬ 
pany, and a salesman. 11 is occupation brought him in 
touch witli man} physicians upon whom he c« lied. 

Y\ itness had been a graduate in phar naev of 1 >wa 
l27S State (’ollcit'e m ISsd and for li\*e years later was 
a drujririst. 

“ Imnmeiia^oytie" as applied to the druir trade meant a 
](reparation or remedy used f i r dysmenorrhea and amenor¬ 
rhea. Amenorrhea was where there is a suppression and 
dysmenorrhea for pain. In Ins experience <• s a drimudst 
hot It forms were most always due to colds, wet feel, and 
U'eiieral neglect. 

V 

Nearly all the pharmaceutical houses ha<| a standard 
formula or two which contained aloes, iron, and cotton root. 
Very often witness had seen prescriptions where the doc- 
too wrote “to he taken for dysmenorrhea or amenorrhea. ” 

The physicians almost invariably prescribe a standard 
formula as adopted by the various pharmaceutical houses. 
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Witness had hern employed 1»\ tin* ('hiehcster Chemical 
Company to ascertain what phy>icians wen* prescribing at 
the present for amenorrhea and dysmenorrhea. He had 
been in tin* employ of tin* ('liiehester Chemical Company 
off and on since IPOljand after this action was brought Mr. 
Chidester asked witne>> if witness could obtain a few pre¬ 
script ions such as doctors were proeribini^ at the present 
time for amenorrhea and dysmenorrliea. Witness had 
agreed to try and in doin'*- so had visited physicians 
*J7b in Hoboken. Newark, Cnion Hill, I’rooklyn, New 
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that he had a brother whose wife had amenorrhea and lived 
m a small village and that it was dillicult to uet anything 
there without a prescription. In >ome small towns you 
eoul<l hard!> --et a ho*tie of iodine without a prescription. 
His brother's wife lived in Muscatine. Iowa. 

\\ itness had non*- to the old tile" oi the druirirists and had 
obtained 1 (> procript ions by doctors which ho numbered 
from 1 to Id and found in tin* tiles. They were obtained 
from three different! drugstores in New York City which 
had c ha Hired hands. Tin* remainder he had obtained from 
physicians and numbered from No. h to 104, by a ski tiir doc¬ 
tors for them. 

There was thereupon read in evidence doctors' own pre¬ 
scriptions Miowinir that they had proscribed prepara- 
•JSO tions of Schieffclin Company, Wyeth, Parke Havis, 
Fraser's eminonamvmie and S.juihh's emmenairoirue 
tablet s. 

There was also offered in evidence prescriptions num¬ 
bered from 17 to 104. roodim*-as follows: 
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‘ * M ‘| V v ‘ ;| s tf< *: i • • in «**-»-. .| — ? * •] witli I ho t'orc^uiim \\u 
tnliowinu- formulas: 

L . //. .S. /'•' /, in i.rci)(f (lot!nr 


K.xl. 

Kxi. 


_ " i 


W . II. Xri<mlie!m ;: i • < I ( 'ujupaiiy. Xew York ( 


Enrol in 

A 1<H*> 

Ext. I >inci\ 11 <*!I<*i ><i}■<* 
1‘Vrruus Sulph. 

Oil Sa i»i na ( Sa vin ) 


1 irr. 

1 UT. 

1 VIA 

1 irr. 
i min, 


II //< ’h s A". -io< (4oS of 4o!M. 
■ 1 )i{{<*r.*n<*(* in < oat iiiir onlv >. 


Enrol i!! 

Iron >u!}»!i. l>rio<{ 
Ext. 1 >lark ii<*! 1<*1 h >r<* 
A L< > Ks s<)('(>T 
oil Savin 


1 v 


1 


«» r 


Mini. 


dOlIX WYE Til I5K<l.W, 

Philadelphia, Pa 


i d/L'< . I hi r is /we//o ltd tfnfjitr A o. j. 

(List Xo. *J70) 


lii'Liot in (i Jon jean ) 

Ex i. rot t on r<><>1 1 *a rk 
Purilird aloes 
Eerrmis Salpli. rxsir. 
Oil Sa\ in 
Ext. Savin 

•JSS 


1 k * 


PAPKE. 


DAVIS .V •' •().. 

Detroit. Mirli, 


7 ' m • T * 

/' / (1 .<< /' > /•. 


ii in> i/daniin, 


Enrol in 

Ext. (iossypinin 
1 ron >r,I])li. dried 


1 irr. 
1 ii’r. 

1 iXY. 




UNFIT.!) STATUS OF AMERICA. 


169 


Ext. Black ILcllebore 
A loos Socol rino 
nil Saving 


1 gr. 
1 “ 


y.\ mm. 


THE ERASER TABLET ( 

Brooklyn, X. Y 



Sr/icih h 's !\ 

, m )h < } )w cfocfve. 



Ext i 

•act Ergot 


l/o 

gr. 

Man 

gan. Dioxide . 

. 

1 

~ 

c? 

4 4 

Ext. 

col ton rl. hark 


1/ L . 

4 4 

Ext. 

hlaek hellebore 


14 

4 4 

i ron 

sulpli. dried 


l/o 

4 4 


Aloes purified 


l/> 

4 4 


Oil Sa\ ine 

• . . 

1/8 

min. 



E. IE SQUIBB & 

SON'S. 




Xew 

York (’ity. 


\\ jfeth s h m}}ic))(i(]n(juc, hnprorel 

/. 


E \ 1. 

cotton root hark 


1 

gr. 

Ergot in 

. 

1 

4 4 

1 ron 

Sulpli. dried 


1 

4 4 

Ext. 

Black hellebore . 

. 

1 

4 4 

Aloe 

s Socol. 


1 

4 4 

()il : 

Savin 

• « 

Va 

min. 


.1011 X 

WVETII & BRO. 

! IXC, 




Philacj 

|elpliia, I 

hi. 


P<irl;r. ihins A o. ‘J6S, Improve^. 


Ergot in (Bonjean) 

Purified Aloes 

Oil Savin 

Ext Mack 1k*I iehore 

Ferrous Sulpli, exsic. 
-90 Ext. Savin 


1 gr. 
1 “ 

% “ 

1 “ 

1 “ 
% “ 


PARKE, DAVIS & CO, 

Detroit, Mich. 
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h f1 Lilly —//// proved. 


Ergot in. Bon jean P. T. 
Ext. Black hellebore 
Aloes . 

Ferrous sulphate, exsic. 
Oil Tansv .. 


1 gr 

1 “ 

1 *• 

1 “ 


ELI LILLY A COMPANY, 

Indianapolis, Ind. 


1 Pj'tltH s h))tint'tt. A n. .*>.")(). 


Ext. cimicifuga . 
Ferrous sulph. exsic. 
Ex I. cotton root hark 
Purified aloes 


1 gr 
1 “ 

1 “ 

1 “ 


I IMOIIX PILL ijc (iRAXULK CO.. 

Kalamazoo, Michigan. 


— ^ (>’ I hdt m f l\ /// t ,(fl dn() it r Xo. ]. 

Ergot in 

• • • 

Ext r. black hellebore 
Aloes, purified 
Iron siiiph. dried 
Savin oil 


i 


1 gr. 


1 “ 

_ min, 


SHARP A* HOIIME, 

Bnitimore. Marxian* 1. 


II (ll)rr/ s /‘ J.,'J L m nn ml //n/f m 


Erg<)t i n (] Bon jea n ) 
Ext. black hellebore 
Powd. aloes 
Exsic. ferrous sulph. 
Oil Savin . 


1 gr. 
1 “ 

1 “ 

1 “ 
Vz mi 


\V.\f. R. WARNER K* CO., 

Xexv York 
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Mulford '.< Xo. 3 Improved. 


Fxt. cotton root hark 
2b2 Krgotin (Bonjean) 

Ferrous suit'll. exsic. 
Fxt. black hellebore 
Aloes . 

< )il rin* 


1 gr. 

1 gr. 

1 “ 

1 “ 

1 “ 
i min. 


11. K. MULFORD C OMPAXY, 

Philadelphia, Pa.” 

The (T»uit slated that hi* would admit the same in evi¬ 
dence in view of the (lovornment *s testimony|that no repu¬ 
table physician would prescribe without seeinjg the patient. 

Witness stated that in gelling up the list ijn question he 
had gotten the prescriptions from the* doet|ors and then 
had taken and filled out tin* formula called for by the pre¬ 
scription by taking a hook of the medical house in ques¬ 


tion. the witness saying that all the doctor would write 
would be the name and number of a particular pharmaceu¬ 
tical house whose pills lie was prescribing. The druggist 
know when* to find those* prescribed. 

In a few eases the doctor had written out his own pre¬ 
scription but only in a few. For instance Doctor L. 
2bd Shaffer of Xew York City had prescribed a pill con¬ 
sisting of extract <>f col ton root om* grain, ergot in 

one grain, sulphate of iron one grain, oxtlrnef of black 

1 

hellebore one grain, aloes one grain and oil! of tansv one 
fourth of a drop and had directed that 24 |>ills bo made 
up and tin* pills taken one, two or three times a day. Doc¬ 
tor William A. Ryan of West Xew York, Xew Jersey, had 
written "I pjohn’* .and then had himself writen alongside it 
the formula of Upjohn all in his own handwriting. 

Duly a very few physicians had declined to furnish the 
prescriptions !or amenorrhea or dysmenorrhea. The few 
that rei u.-ed said they wanted to see the patient and wit¬ 
ness d;d not argue the matter. 

A few asked additional questions as to whether it was 
amenorrhea or dysmenorrhea but most of them took it for 
granted that witness knew what he was talking about. A 
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lew asked how long his wife men>tmated and wlietlier she 
menstruated regularly or between times, but they took it 

to? anted witness ktiew when In* said dvsmenorrhea or 
amenorrhea. 

In most eases there was no hesitancy whatever in giving 
the prescription. 

^ 11 ^ lr °f 1 pjolm > the bottle obtained was 

labeled “FpjohnT Female Amenorrhea” and *hat 
was written on several of the prescript ions obtained bv 
him so that on many of those written out by him it showed 
the physician was, prescribing for the amenorrhea and wit¬ 
ness mentioned tin* names of some of tin* doctors who had 

SO prescribed. The physicians were in all cases doctors in 
regular practice. 

,n nn . v "Stance did any one of these doctors before 
giving you tin* prescription ask from what cause or condi¬ 
tion the amenorrhoea or dysnumorrhoea was supposed to be 
due; A. Well. I simply told them that Mrs. C. suffered 
from that, and I didn't tell them what caused it. Always 
had suffered from it. Always did. 

Q. And these prescript ions wen* given without any 
cioss examinat ion: or interrogation of von as to the pos- 
Sibil- cause.’ A. \\>m- wlmb-v.-r. Th.-y si.TTK-lim.-s asko.l 
me II It was irie-ular. or if sin- llowe.l profusely, or ba.l ir- 
rofrnla r intervals, ami a few .piestions like (hat. Rut vorv 
few times. 

-• l) {>>il1 hover as to whether it was due to cancer 

or tuberculosis or any other morbid condition? A. 
Only few objected to giving me prescript ions. They said 
they would have to >ee the patient before they could advise. 
Q* ^ ha\cn t, any oj those hero? A. I have got one 
Q.mild you place about tin* maximum number of those 
physicians that said they would have to see tin* patient? 

A• Not mote than tour. f>etween one and four 

Where the physician named some drug to be added to 
others which were more common in the prescriptions gen¬ 
erally witness as a druggist could testify that it was more 
a matter ot schools ot medicine. “For instance, an eclectic 
doctor w ho follows the eclectic system likes eimicifuga bet¬ 
ter than he would like black lieliebon* and he would favor 
a formula containing eimicifuga because be believes that 
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would give a better 1 herapeutic action than hellebore. 
There is scarcely any diHl'cronce In the effect. 

All of tin* druids specified witness recognized as be- 
29b ing emmenagogucs and directed to the jnterus. 

Mulford's was located near Philadelphia and that 
accounted for Doctor Brittingham of Philadelphia naming 
Mulfordbs as his proscription. 

Doctor J. Boyd Campbell was 7b years old. \yrote out his 
tormula and stuck to the old-time formula, alojes and iron. 
Witness had asked him for a prescription for jimenorrhea. 

Doctor Castle was a Philadelphia doctor.j Warner’s 
emmenagogue was prescribed by him and Warmer had been 
located in Philadelphia. 

From witness's experience it was not true tlint today no 
physician would prescribe a combination of |aloes, iron, 
gossypium or cotton root bark and hellebore uhless he was 
away from the railroads and the mails. 

On cross-examination witness testitied that |ie had been 
engaged in the retail business about fifteen years and it 
was conservative to sav that never a week went bv that he 

• I • 

did not fill out an emmenagogue prescription, j Practically 
all of them specified some pharmaceutical formjda. 

Witness had taken his employment from Mr. Chi- 
297 (tester in the matter here in question jin October, 
1920, at a time when he was selling clinical ther¬ 
mometers to physicians and to the wholesale and retail drug 
trade. lie had called upon these physicians in a profes¬ 
sional way along the 1 line of Ids business. Witness went to 
see them in regard to selling thermometers and then asked 
them for the prescription. Xot more than one out of ten 
asked for the symptoms, they simply took it for granted 
witness knew when he told them it was his wife. W r hen 
symptoms wen* asked he said that she sufferedj from pain¬ 
ful menstruation everv month and that thev were also ir- 

• % 

regular and <juite painful, that covered both jimenorrhea 
and dysmenorrhea. Me had asked them all fj>r emmena¬ 
gogue pills but not for any special main*, simply jisking them 
for a pill for amenorrhea and dvsmenorrhea. file had not 

* * i 

mentioned in talking to anv of them the fact that he had 
been a druggist. 

V. « 

By “general neglect" witness meant loss ofj* sleep, dis¬ 
sipation, long hours, worry over various things,, lack of at¬ 
tention—personal attention—wet feet, colds, shocks, worry. 
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As 1 l?’T , ‘ r . a,, ; i . < ' 0,n V !i,,y ;it one 

me they had l.een located in I>1,iIa.lelp],ia l„u that 
b 1 hen- some <-han-e made in ha-mess and 

Hint tile Pleil'I'er Ciiemienl Com]i ; ,nv of St. Loui- had 

houCittiemont. Whether they were Mill ],,,-me,i in i-hila 

del pi in he did not lx now. 

On redirect examination witness was asked whether he 

'• 1 * r S ,‘" l,,y 1,,r ;l " ''mmelia-o-ne or somethin- for the 
? , ' amenorrhea or dysmenorrhea :md replied that he 

o. <M ' ;i ;l1 " 1 , " 1 ' 1 !, '"' n l,; ' "'it'e or his brother's 

Wi e sintered from nmenorrhen and dvsnienorrhen He 

eit it to their judgment whet iter to -ive him a pill anv- 
thm- else. In many eases he told them he wanted an nn- 
mena-o-ne and it, other cases he did no, simple , a M he 
wanted a remedy tor amenorrhea and dv-mmorrhea 

On rocross-ox;]niiimtion witne*^ , 1 . 0 , .... * . , 

«hn, his wife suffered from amenorrhea and dvsmenorrhea' 
b,le " as ;ni "'valid today and had suffered all her life. 

Logan W. Harris, (it; years old. testified he had been eo„- 
iteeted with the Chichester Chemieal Companv in Phil.-,, 
delphm years. I. K. Cliideste,- ran tin- business and 
employed witness at first. The wife of T. K. I Thiesi,.,- «... 
associated with her husband and handled tl„ 

-d.t About 100 ,, n. D.fhideste-eameto IMdhidelnhia ami 
took active part. T. K. Chidcsicr was ;1 pharmacist 
iuul :l ‘''Pionin lnm.tr on Tin* wnjl. T K. (1,hh*<tp r ] r) ,i - ... T1 

t!j oe' n l" 11 ' period and his atietidin- plivsician \\\os Po.'t'.r 
Ski lime : he had seen Doctor Skillin- there l„,t M s !o others 
Ins information was hearsay. 

Witness had -one there to work for ..ompanv ori-i- 

unite as advert ism- manager and after the manager died in 
ISIS witness gradually assumed the manager's duties. 
After Davit, <'hides,er came there Davitt Chidester was 
tile court ot last resort ami general manager. Oavitl ( , h : 
dester-s widow was tin* present sole owner. Parke Davis 
and Company had manufactured the pills up to seven to 
nme years ago and thereafter \rner. The uilN deterio 
rated especially in the South in the coat in- and that was 
the reason for the change. 

Tn flic Chichester estahlishnumt in Philadelphia the pills 
which came by freight were packed in small tin boxes and 
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re under wit- 
reference; in 


waxed paper and put up for shipment. They advertised 
in about l.L’(H) papers, advertising to the wholesale and re¬ 
tail druggists, and distribution was made practically ex- 

clusivelv through the wholesaler, who distributed to 

• > 

dOU the retailer and thence to the consumer. 

When the business was voung it was necessary to 

get to the consumer and the advertising and correspondence 

was more with the consumer than at present. 

Testimonials wore received over practically all the time 

witness was there. Tliev came bv the hundreds over that 

» * 

period of time and for a number of years we 
ness's charge. Witness filed them away for 
the past eight or nine years someone else ha|fl attended to 
this. j 

Xo testimonial was ever paid for and to his knowledge 
none were ever solicited ><> far as In* know, lie knew that 
Davitt Ohidestor read testimonials and answered them oc¬ 
casionally. There was more communication direct with the 
consumer in earlier than in haler years though occasionally 
there still was a sale to a consumer direct. That occurred 
where the consumer would write in for some reason or 
other. At first they solicited the consumers to write in for 
pills if they wanted them but not in the lateriyears. 

'The output today was around four hundred thousand 
boxes a year and the number tilled direct to con- 
M01 sumers sav fiftv orders a vear. 

. . .. i 

Asked what credence witness placet] when he re¬ 
ceived testimonials, objection was made hi counsel for 
plaintiff and sustained and exception allowed] defendant. 

Witness had not seen T. K. Ohidestor read radical works 
but Davitt D. Ohidester had on two or three occasions 
pointed out various items to witness. The medical books 
pointed out related to the therapeutic effects oil* these drugs, 


it, as witness 
seen Davitt 


what hellebore is used for and things like th 
knew nothing of medicine. Witness had 

' i 

Ohidester point out medical books and what j was read re¬ 
lated to amenorrhea and dysmenorrhea. 

Over objection and exception the Court declined to per¬ 
mit witness to state as to Davitt Ohidester ? 5 belief as to 
what he saw in the books from the expressions by Mr. 
Chidester. 
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Witness knew that Davitt Chidester marked hooks that 
lie had read and underscored paragraphs. Witness knew 
Dr. Ski 1 lintr to speak to him: saw him probably halt* dozen 
times: knew him because Dr. Skilling had perfected what 
he called an asthma vest to he worn next to the skin which 
he claimed to 1m* beneficial and which he wanted the Cliieh- 
ester Chemical Company to put on tin* market hut it never 
came to anvthimr. Witness knew practicallv nothing as to 
relations between Davitt I). Chidcster and Dr. Skilling. 
When direction booklets wen* to he printed witness went 
through them and, picked out from them testimonials for 
the booklets. 1 he testimonials were in every case genuine 
since witness had been with the company. The only change 
made was to cut down the description of the pills 

302 to Chichester's Pills and to correct spelling and 
grammar. "flu* substance or words as to merits wen* 

never changed. Davitt Chidester was in his office most of 

I 

the time and when there saw all testimonials that came in. 

Thereupon the witness identified large numbers of testi 
monials and they were offered in evidence and submitted 
to the jury. 

Since 1007) Mr. Merillat had been counsel for the business 
and copies of the booklets and literature had been sent him 
and he had directed what should come* out ot tin* booklets 

j 

and what should go in. In every case Mi*. Merillat *s sug¬ 
gestions were complied with and a new edition gotten out 
embodving the eliminations or changes. Witness knew 

absolutelv that the ehanges suggested had been followed in 

• * * • 

everv instance. 

% 

Thereupon then* yeas offered in evidence a booklet now in 
use. 

Thereupon counsel for defendant proffered in evidence 
booklets gotten out in former wars from PM>() on and 
Stated that they proffered to show by these changes that 
alterations had been made as tin* law was amended 

303 and as passed upon by the courts and stated to the 
Court that the several booklets would show the 

changes which had been made in them and that the\ sub- 
mitted these on the issue of good faith, but the Court 
overruled the objection and allowed an exception i<> his 
rulings. 

The witness stated that then* were marked on the book¬ 
lets the dates of several revisions and tliev were again 
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offered in evidence, but the Court sustained objection 
thereto on the }>;irt of plaintiff and allowed defendants an 
exception. 

Counsel also offered in evidence a paper prepared by 
the witness after the Bond and Drills Act of 11)06 contain¬ 
ing a niemorandiim of points submitted to counsel in con¬ 
nection with consideration of the bookets and it lie law and 
the same was offered in evidence but on objectjon by coun¬ 
sel for plaintiff tin* Court excluded same and | allowed de¬ 
fendant an exception, defendant proffering’ b\j said paper 
to show that an attempt had been made to take up each 
possible suggestion in order to comply with the law. 

“Q. What did you understand by tlie words jl'or amenor¬ 
rhea, (suppression of the menses) due to colds, ill health 
and other morbid causes '!" 

.‘>04 On objection by counsel for plaintiff the Court 
refused to permit an answer to be givenjto the ques¬ 
tion and allowed defendant an exception to said ruling. 

i 

i 

Witness testilied that other literature besidbs the book¬ 
let was gotten out. I’pon being questioned whether coun¬ 
sel had prepared this other literature that went out with 
the pills, counsel for plaintiff objected and the Court re¬ 
fused to permit the question to be answered land allowed 
defendant an exception, defendant proffering tp show what 
said other literature was that accompanied booklets and 
that it was prepared by counsel and counsel’si suggestions 
or directions followed bv defendant. 

* j 

Witness testified that when he lirst went with the busi¬ 
ness in 1894 the total sales were probably fifty or sixty 
thousand boxes a vear. Witness had seen testimonials or 

% j 

letters coming from physicians and one from| the Suffolk 
Hospital of Boston. 

On cross-examination witness testilied the^ advertised 
in some 1,200 newspapers scattered pretty mjich all over 
the countrv both in large cities and small towns. 

Over objection of counsel for defendant aiid exception 
allowed, the Court permitted the witness to be ques- 
305 tioned as to the selling price of the pilils. The wit¬ 


ness testilied that small boxes sold to tl 
nine in a box, for one dollar and fifteen cent 


e consumer, 
5, and large 


12—5016a 
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boxes, twenty in a box, for two dollars and twenty-five 
cents, fifteen per cent off beintr allowed the trade where it 
purchased in gross lots, tin* price to the trade being nine 
dollars per dozen hexes and eighteen dollars per dozen 
large boxes. Witness testified Parke-Davis made tlie ])ills 
fora while but did not furnish the booklet. 


James F. Cooper, assistant cashier of the Chichester 
Chemical Company. testified lie had gone to work for tlio 
company in 1*97) as an oftice boy, had cared for tin* files and 
filled various positions and now was looking after the finan¬ 
cial end of the business. Testimonials never to his knowl¬ 
edge wen* ever paid for and they were never solicited. lie 
had handled totimopials for about ten years and in his time 
had gotten close to one thousand of them, lie would say. He 
identified bundles of testimonials as taken from the mails. 
Mr. Ohidester usually opened the mail and read the testi¬ 
monials. When witness first went with the company in 
1897) Doctor Skilling wa> physician f<> Mr. T. K. Chidester 
and his wife and that continued to witness's knowledge 
for about three years, 'flu* Chidester home adjoined 
306 the office and Doctor Skilling used to come there fre¬ 
quently. Witness had seen Doctor Skilling in the 
Chidester home two or three times. Witness had seen Doc¬ 
tor Skillinir with Davitt ('hid«*st**r at the home of T. K. 
Chidester. Doctor Heorge Holland he had met on one occa¬ 
sion at the home of T. K. Chidester's wife and on one occa¬ 
sion when witness had met with a slight accident the wife 
of T. H. Chidester wjent for Doctor Holland to attend wit¬ 
ness as Mr. T. K. Chidester at tlie* time was out of the city. 
Witness had dropped a knife on his foot and it had pene¬ 
trated the shoe and cut an artery. Witness knew that Doc¬ 
tor Holland prescribed for the wife of T. K. Chidester but 
not how often and he knew Doctor Holland was a personal 
friend of T. K. Chidestei* and that T. E. Chidester very 
often went into tin* pharmacy kept by Doctor Holland. 
Witness had seen him no in there quite frequently. 'Wit¬ 
ness had been out with T. E. Chidester when he dropped in 
to see Doctor Holland at Doctor 1 Iolland's place of business. 
Witness knew there, were business relations between the 
Chidesters and Doctor Holland's drugstore for witness had 
as a boy often none up to Doctor Holland's drugstore to 
net things. Witness' on cross examination said that Dr. 
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Skilling, of whom ho testified on direct, was the same doc¬ 
tor that had the asthma vest. 


Ml>7 James Frederick Hooper testified tlujl the hand¬ 

writing on the envelopes containing certain testi¬ 
monials was that of T. II. (fiiidester, referring to three 
testimonials marked “Hooper Fxhibit 1 to 3.’f 


Testimonials were then ofi’eri‘(I in evidence atjd submitted 

to the jury. Those offered numbered about two hundred 

and sevenl-five and included besides those from|(i. T. Hover 

• 

and the Sulfolk hospital of Poston some front physicians 
who had used the pills. Those from individuals dated as 
far back as 1SS1 and 1SS2 and some si ihu* the present suit 
was filed. They were signed by what purported to be the 
name of the writer and were in the original postmarked 
envelopes and expressed, some in terms of high praise, the 
benefits derived from use of tin* pills and stated that they 
had been taken for amenorrhea, dysmenorrheji and over¬ 
profuse menstruation with good results. 

Of the two hundred and seventy-live testimonials intro¬ 
duced in evidence, thirty of them either requested samples 
of Chichester products, or enclosed fourteen cents postage 
for a bon boil box with a plate glass mirror inside, or four 
cents postage for an encyclopedic! with “Chic helps and 
hints." | 

308 Charles H. Merillat testified that he wa!s counsel of 
record in the pending cause, had been aj member of 
the District bar since 1900, and had met Davitt Chidester 
in Februarv or March, 190 b, and snbsequentlv thereto had 
represented him off and on almost every year. 

Witness's first employment was at a period Jwlien there 
was a crusade against patent medicines. Witness saw the 
Assistant Postmaster Ceneral. Frank Hitchcock, and re¬ 
quested a hearing should be afforded in the evefit any com¬ 
plaint should be made against literature issued jbv the Chi¬ 
chester Chemical Company. Mr. Hitchcock informed wit¬ 
ness there was no complaint, and made an order tjhat witness 
should be heard before anv adverse action should be taken. 
There never was any hearing or anything adverse. This 
order was renewed by tin* Post office Department in 1912. 

When the Pure Food and Drugs Act became a |aw in 1906, 
Mr. Chidester employed witness “to revise all his literature 
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relating to everything, so that it would conform in all re¬ 
spects to the Food and Drugs Act.” Witness made other 
revisions of tin* literatim* later whenever there was 

309 any important decision or change. 

The literature revised comprised the booklets in 
evidence and also other matters, such as literature which 
went to the trade, to retailer, wholesaler or jobber, and 
also certain herb booklets. Mr. Chidester's instructions 
were “absolutelv to conform to the Pure Food and Drugs 
Act, and if there was anv doubt about auv matter wliatso- 
ever, to give the benefit of that doubt to the Government; 
that he did not desire any litigation and wanted to keep 
out of litigation and said that he recognized the fact that 
when a person had a remedy for such a thing as menstrual 
troubles”— 

At this point Mr. Rover objected to witness testifying as 
to anv verbal instructions given, and the Court sustained the 
objection and directed that all the statements just made be 
stricken from the record and that the jury should not con¬ 
sider them, to which action counsel for defendant was al¬ 
lowed an exception. 

Witness testified he had made all told, he thought, four 
revisions of the booklets before the jury, the last revision 
involving less change than the first. Witness could 

V- V 

310 take the December. 1900, edition and tell the changes 
that had been made. 

Originallv the box of pills and booklet read ••Chichester's 
English Red Cross Diamond Brand Pills." Witness struck 
out the words *• English," “Red Cross," and “penny¬ 
royal.” 

On page 2 of the booklet witness had originally left in 
certain words which read, “Worth more than gold," but in 
the second and other revisions substituted for the words 
“Worth more than gold" the words “Time tried and worth 
proved.'' 

After a conference with Doctor Kohler of the Agricul¬ 
tural Department. “1 changed the words ‘For amenorrhea 
(suppression).* which were general and might include all 
suppressions, by adding these words: *of the menses, due 
to colds, ill health and other morbid causes,' so as to re¬ 
strict— " 

Upon objection by the District Attorney to the words “so 
as to restrict," the Court sustained the objection and, after 
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colloquy, stated to coin: *1 lie would not permit the wit¬ 
ness to testify as to the effect of the chants or to state 
his reasons for. making Ihe changes, hut only state what 
was done, to which ruling counsel for defendant was al¬ 
lowed an exception. 

Thereupon the witness said that oijiginally there 
dll was not in the booklet tin 1 words ‘‘of the menses, due 
to colds, ill health and oilier morbid) causes” and 
that witness had inserted those words in th|& booklet. 

Sometime after IPOfi, in Ibid, witness had revised the 
literature again. The booklet read “For more than thirty 
years a standard reliable remedy for all functional de¬ 
rangements.” Witness struck out the word “all” as a 
result of a conversation with officials at the) Agricultural 
Department. 

Witness had made other changes. For example, wit¬ 
ness had stricken out of some of the later editions at least, 
the word “best” where it slated that the remedy was the 
ho<t. Witness also had gone over the testimonials and had 
stricken out parts of those. For instance, wljiere the testi¬ 
monials said originally “Published by permission,” there 
not being express permission, witness had stricken those 
words out. 

On page 9 of the booklet originally subrrjitted to him, 

which was now page 8 of the present booklet, there was 

contained the words “as a preventive of irregularities” 

and witness had stricken out those words “a8 a preventive 

of irregularities.” Witness also had stricken out 

31P from the original booklet the words “las a monthly 

• 

regulator.” Witin^s had inserted ai|id the words 
were his own—the following: “To prevent difficult, painful, 
overprofuso and other morbid menstrual disorders and to 
keep this important function normal.” 

Under the head of “Directions for ameniorrhea” wit¬ 
ness had stricken out the words reading “mqre persistent 
and omphalic treatment.” Witness had madejeertain other 
changes of the language but would have to go to each and 
every one of the booklets to pick out all the'changes that 
he had made, as witness had cut down the jhooklet from 
l’ 4 pages to lb pages. 

There was a larger booklet which witness| had knocked 
out entirely. It contained many things of the old style 
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advertising- matter, for example, “ A safe and sure emmena- 
gogue" and “Unexcelled and unrivalled" and tilings of 

that kind, and wit nos had eliminated those entirelv. 

% 

Witness had in eonnection with the literature interviews 
with officials of the Department of Agriculture. In an¬ 
swer to t he 1 ’ourt. wit ness stated that he had communicated, 
he believed, everything lie had learned in these interviews 
to Mr. Uhidesler. “who was my client, and 1 con¬ 
oid cealed nothing from him. It is hard for me to sepa¬ 
rate anvthing and sav that l learned anvthing that 
I did not tell Mr. Uhidester. I tried to toll him at least 

i 

the substance of evervt hing I learned." Witness had lirst 

I 

gone to see Uharlo Dovle. who was in the law division 
of the office of the assistant attornev general for the Agri- 
cultural Department. Doyle had been a law classmate of 
witness and witness had tried cases for Doyle. Witness 

told Dovle that Air. Uhidester desired absolutolv to con- 

• • 

form to the Dure Uood and Drugs Act and thereupon Doyle 
said he would have to take witness to Doctor Kohler, who 
was then acting chief of the chemistry division. Witness 
told Doctor Kohler his client “desired entirely to conform 
to the Dure Dood and Drugs Act and that 1 would like 
whatever suggestion.' he could make to me. This concerned 
not only the advertising, but the guarantees and other 
things that the Food and Drugs Act, which had just been 
passed, required." Witness testified Doctor Kohler said 
that he could not officially advise witness inasmuch as a 
number of nianu fa«*l urers had been putting out things with 
the representation they had the (). K. of the Agricultural 
Department, which misled people to think they were 
214 official articles, but that he was glad to know wit¬ 
ness's client desired to conform to 1 he Food and 
Drugs Act. that all people were not and some wore oppos¬ 
ing it. 

Witness had with him not only the booklet but other liter¬ 
ature and submitted it to Doctor Kebier. The Doctor read 
matters over and occasionally made a suggestion. The fact 
pennyroyal was not the chief active ingredient was spoken 
of and witness told Doctor Kebier that witness understood 
while pennyroyal had a little medicinal quality, it was used 
chiefly for the flavoring, and the Doctor said the word 
would have to come out. Also at Doctor Kebier *s sug- 
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)octor Kebler 


gestion lliero was taken out 1 lie word “English" because 
it related to a country of origin. 

Something was said to the effect that nothing would cure 
all amenorrhea and because of a suggestion (made, witness 
put qualifying words after the word “suppression.” 

Witness had written Mr. Chidester regarding his inter¬ 
views, writing letters usuallv on the same dak as the inter- 
view. 

Witness had had a second interview with 

in 1008. as would appear from a letter (witness wrote 
315 his client. At the second interview, as shown by let¬ 
ter dated Februarv 31, 1008, witness I had left with 

i 

Doctor Kebler at his request certified copied of the court- 
decrees which had been offered in evidence. Witness called 
on Doctor Kebler the morning the letter w;[s dated. 

Thereupon there was offered in evidence |i letter dated 
February 31, 1 DOS, addressed to Mr. <’liidosttj*r in Philadel¬ 
phia, reading in substance as follows: 

“1 called on Dr. Kebler early this morning. While he 
was n little reserved upon the matter, 1 am confident that 
some people who may be fairly designated as cranks have 
called to Roosevelt's attention tin* matter of (alleged viola¬ 
tions of the Food and Drugs Act in the Districj of Columbia, 
with the suggestion that he should get the ‘ Bi[ 
them. It is possible that attention likewise 
b\ these people to some of your old-style boxork. Dr. Kebler 
did not say this in words, but he did say verjr plainly that 
some of the matters particularly child birth preventives— 
had been called to the attention of the President. Dr. Keb¬ 
ler gave it to me as his private, personal opinion, 
31b that your box in its present form did not violate the 

law. Evidentlv lie was satisfied with what vou had 

• * 

done, because he had both boxes in his office, hnd had done 


g Stick’ after 
was directed 


nothing whatsoever with reference to them. 


He suggested 


that the District was a very bad jurisdiction because of 
its nearness to the White House, and suggested il as ad¬ 
visable, as 1 had previously to his statementj concluded T 
would advise vou anvhow, to have vour salcsnfian come and 


make a circuit of the drug stores as far as 


possible and 


replace all the old-style boxes with new-style boxes. I 
believe you should do this. It would involve a little ex¬ 
pense, but, at the same time, it will remove! any ground 
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whatever for criticism. On the whole I am satisfied vou 
need have no fear as respects the Chichester Chemical Com¬ 
pany's pills in their new form and style of box and litera¬ 
ture. 1 >r. Kohler expressed a desire to see the literature 

that vou had inside vour new boxes. 1 said I would fur- 

• • 

nish it to him. He also expressed a desire to see the tran¬ 
scripts of record of tin* courts. I made a specific point to 
him that as to the remedy itself, that had been passed upon 
by three United States judges. Upon his intima- 

317 tion that perhaps that would not dispose of the mat¬ 
ter I informed him I had gone over it verv carefullv, 

and there had been distinctly raised and put in issue the 
question as to the legitimacy of your remedy, the point 
being math* that you did not come into a court of equity 
with dean hands. lie thereupon expressed a desire to see 
the court transcripts, and I, therefore, promised to get 
them from you for a eouph* of days for his inspection. 
Please send them over. 

‘‘He said to me that you had expressed a desire to con¬ 
form in every way to the law. and that he had no purpose 
or desire, and the Hepartnient had none, to proceed where 
persons were endeavoring to conform to the law. Kvibently 

he thought the advice w<* bad given vou, and what vou had 

• • 

done, had been a special effort to have your remedies meet 
any possible legal requirements. 

‘Hie likewise said that if I would bring over the names 
of your other remedies, lie would be glad to go over them 
with the view to offering personal suggestions. He seemed 
to appreciate that we desired to keep absolutely within the 
law. 1 do not believe you need apprehend trouble, but 
before' new literature U gotten out it would bo well 

318 1 think that 1 should go over everything with him 
carefully. 

“I explained to him. of eour>e. that you had out for years 
your preparations, and that it would take time to completely 
replace 1 all old-style preparation* with new-sl le. Upon 
that point he simph requested that wo get out of the Dis¬ 
trict of Columbia it being the storm center-—everything 
that you had changed a> a result of my advice. 

“Having in mind our talk. 1 do not believe you need have 
anv fear von will be having into a law suit. There will he 

• • i • 

some little expense, of course, in modification of literature 
and in removing from the District all the old-stvle Ohiches- 


desire that we 
matter, kindly 
nice 


UNITED ST.VI I.S OF AMERICA, j lg'5 

trouble b ° Xl ’ l,lis as ti,r as • vou need go to avoid 

"I did not so.> tlio law dicers of tin* Agricultural De¬ 
partment or the Post Office Department officials, deeming 
" "‘ sl :l ' v;ul . V0l, r aetinn in removing from the District 
)! 1 1 , ’ 1 ' 1 M . v, c * hichester pill boxes, ami also the receipt 

Irom you o| the transcript of record, so that I mav lav 

a matters before Dr. Kohler, prior to soling the other 
officials. 

•d!» “ Ii* tliere is anything further you 

\N]'ilt‘ to you iu connection with this 
advise. and the same will he attended to at (mw. 

W itnt'ss subsequently liad presented to Doctor Keblei 

.. V ,),irl n ‘ ( ' <,nls ;,n<! the literalnri‘ contained on tin 
rnsido of the box Of pills, which liternlnro at that time wa> 
not haired by any act of Congress. 

Sometime about or after Ibid witness went! to see Doctor 
Kehlcr again and told Doctor Kohler whj witness had 
come. Doctor Kel.ier said that he would have to take wit¬ 
ness to see some other ollieial. Tiie name lof tile official 
was not given to witness, or. if .given, witness did not -et 
the name the introduction. At that interv ew somethin" 
was sat.I to the Hfcct that the pills could no take care of 
tunctional derangements of the human organism where sur¬ 
gery would he re.|iiired, and it was because of that inter¬ 
view that witness in the editions of 1 17 or PUS and later 
struck ;-ut the word "all.” The edition which witness 
had. ..I^ November. PUP. read ”('hichestcr's Diamond 
■ •rand I ills have long been regunled as stainlard and re- 


* >*> 
i i __ 


0 


r,,,n< 'dy for «*dI functional deran.nhments of the 
leuiulr p*|»ro<Iii(*i ivc organism," and ini 1917 or 191$ 


'cansc of the 


' — ■ ^ i i•» i ii 

Jh<‘ word was cul out und kept out h 
interview. 

Previously to that the word ••cure” had b<[en taken out 
;m(i the word “remedy*' inserted at the su^stion of Doc- 
tor Kcbler. who objected that the word ‘‘cijre” was too 
broad, and in a discussion of what was a betteij word, either 
witness or Doctor Kohler had surested and tilie other had 
acquiesced in the word “remedy." 

At one interview, about 191b, there was not J direct state¬ 
ment but an intimation or insinuation made tjhat the pills 
themselves did not contain valuable inuredienjts. Witness 
replied that he was confident they did, that he had been 



( HICITF.STET: CHEMICAL CO. ET AL. VS. 


186 


itTi; 1 ?' 1 -n l ", 1 '' • p.Tio.l of time, 

tfiat the pills lia<J been compounded 1 >v his brother “1 

said at that linn- that I did not know what ,l..*v wore and 

liad no desire to know wlmt they were. because Mr chi- 

destor evidently n-ard-d it a- a .-lose secret and ,|,on--i,t 

v, ‘ r - v h " s! ,!li "- '"'1 I <Hd not want to have 
a trade secret. and I wrote Mr. Chidc«tcr a letter, which 

OI ! 'V 11 s "" A> a result of that he came over 

atnl discussed the tormula and brouirht some books." 

!stdisci|iiently to that did you have aav further 
o-l interview with the officials ,,f the Agricultural De- 
I'.mment.j A. \ e>. ! had an interview in lhlS. 

as 1 recall, or somewhere aloim: ..I then, and I also had' 

ail interview with them in ll'iin. In the interview in lUi’O. 
uJnch was .just short|y precediu:; this seizure, or at the 
nne ol the seizure. I told them what the imrmlicnls were 
1 liad 11"! Kept a copy of the formula. I tried to foi-vi 
Hie formula, because it was a trade secret, hut | told them 
u nit were the ingredients. They wanted to know the quail- 
Hies. told them at that time that I was tellimr them 
from memory what were the quantities, and that I desired 
as it was a matter of memory and a matter of 'importance’ 
to he certain, and that I would let them know the exact 
components ot the lulls with the quantities, and that thev 
could depend upon that as absolute. So I telegraphed Mr 
(htdester and he came over, and at mv interview I i„- 
ortneii the Department exactly what were the components, 
together with the ex.-u-l quantities. I informed them at 
that tormer interview that I knew there had been a chat. 

,tu “ of son ...■ the ingredients. ; „,d I did 

not want to depend on memory on a thin- like that.*’ 


*>»).) 


In answermir a further question witness stated 
that Doctor Clover was the name of one of the men 

w 'tiles s had seen:, he was a division chief or head in the 
chemistry human. 

I hereupon alter a conference at tin* bench tin* (V»im 
stated that he would permit tin* correspondence from wit- 

‘ J id(h*>tor t<> 1 »(* offered in evidence, bnt that 
ie excluded tin* other side of the correspondence—from Mr 
( hidoster to witness- and then* hein- ruled out the corre¬ 
spondence trom (’hidester to witness, the Court allowed 
detendant an exception to tin* rulimr. This correspondence 
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is hereafter set forth under the exception <jluly noted and 
allo\ve< 1 at the t inie. 

Thereupon then* was int rodueed in evidence a letter from 

i 

witness to Mr. Chidester dated September Id, ldO(>, reading 
in suhstanee as follows: 

“1 am sending you today by Adams Hxjpress a return 
of all the matter you sent me to be revise<|l, edited or re¬ 
written. 'l'lie task has proved to be quite ;j bit more than 
I anticipated, but I trust the result will 1 »ej entirely satis¬ 
factory. The difficulty lay. of course, in making the ad¬ 
vertising attractive, and yet keeping thoroughly and 
at all limes within the law, no matter how strictly 




the same mav he construed. 1 hav< 


taken a verv 


jection now to 
may desire to 
I’e for vears to 


great deal of pains with the work and belieVe not even the 
most captious critic can find any valid ol 
vonr literature. With such changes as yoi 
make for business purposes, it should ser\ 
conn*. 

“In tin* work I kept in mind your directions: First, to 
have it legal: second, to have it ethical, and third, to have 
it meet business requirements as tar as possible. 

* * The advert isemeiils to be inserted in the newspapers 
I sent you a week or ton days ago, and doubtless you have 
received them. 1 tru-t the re-ull will be not only to avoid 
any trouble for you legally, but that they will do something 
towards advancing 1 tin* ede of your remedy 

“ft seemed to mo that in advertising it w; 
a distinctive name and t<> make (’hichesterfs and the Dia¬ 
mond Fraud sland out prominently at all] times. This T 
think 1 have steadilv suggested. In somejeases you may 


Jis well to adopt 


there was anv 

% 

prurient mind 


think lie* revision has been more strict than 
occasion for. and lhat ll was only to the 
.*124 that some of the phrases stricken out could suggest 
evil. However, in view of the inslruelions of your¬ 
self and of the almost morbid state of some people on the 
patent medicine subject, i deemed it prudent to eliminate 
phrases that, fairly considered, were unobjjedionable, but 
which a distorted \ i-don might change into something sin¬ 
ister. 

•‘Should you at any time desire a conference with me 
regarding the advertising, 1 can come to I 
meet von here." 


Miiladclphia, or 
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I hero was next i 111 ro< 111 <*<** 1 in evidence a letter from wit¬ 
ness to ( hidester dated November lN, 1906, reading as 
follows: 

“\onr telegram and letters received. 

“I have Keen delayed in replying to you be a number of 
causes. In the first place. 1 wrote I)r. Wiley and endeav¬ 
ored to commit him in w riling on certain propositions to 
which 1 desired answers before writing you. not because I 
could not pass on the law. but because I did not care to 
pass on Wiley, purther. i was out of town last week tak¬ 
ing testimony, and have had a crush of court work all com¬ 
ing together. 

•>-*> “ knelosed please find some typewritten copies of 

a form of guaranty drafted by me. as the Depart¬ 
ment ot Agriculture has no forms, i think the guaranties 
should be signed, jn case you are a partnership, as I be¬ 
lieve is tlie case, 1 ). D. < ’hidester and — (’hidester, trading 

and doing business a> the ( hichester C hemical (’ompanv, 
by D. I). ( hid(*steif, or both members of tin* firm can sign. 
It you are an incorporated company, then all that would 
be needed would be to sign ( hichester (’hemical Companv, 
by--, President. 

“With respect to your two sketches. I think that Sketch 
Xo. 1 is entirely allowable nnd*»r the law. and no change 
is really necessary. I»ut it ni i 14 "Ii t be well perhaps to insert 
the words ‘new style at tin* bottom in place of ‘price, 82.* 
If I let the words “directions inside* and ‘new style* stand, 
then 1 would reduce their size a little in each instance. 

“It you eliminate the words ‘new style* in tin* middle and 
put it down at tin* end. then certainly even Dr. Wilev can¬ 
not kick, although I do not believe be will raise anv com¬ 
plaint on the form in which you have it. 

“I have been unable thus far to commit Wiley in writ¬ 
ing. 

326 “Regretting that circumstances compelled some 
delay. I am 

“Yours very truly, 

(Signed) | ‘ * “ 0. H. M KRILL AT.** 

( The torm ot guarantee* referred to in the above letter 
is as follows:) 

“Philadelphia. Pa., November—, 1906. 

“We, the undersigned. Davitt D. (’hidester and-(’hi¬ 

dester. co-partners, trading and doing business under the 
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firm name and style of tlie (’hichester Chemical Company, 
do hereby guarantee that the articles of drags manufac¬ 
tured, packed, distributed, or sold by us, namely, Chiches¬ 
ter's Pills. Diamond Brand (formerly knowp as Chiches¬ 
ter’s Knglish Doamoml Brand Pennyroyal Pjlls, eom])osed 
of pennyroyal and eertain other ingredients) fare not adul¬ 


terated or misbranded within the meaning of 
drugs Act of June JO, 190b. “In ink sign hej 
give your place of business.” 


the food and 
re, and below 


There were also introduced in evidence othefr letters from 
witness to Chidoster, reading in substance as) follows: 


.»J i 


Februalrv 17, 1908. 


officers of the 
situation to 
Id be well for 


“Your manuscript letter just received. 

“It is impossible to tell just what the doctojr had in mind 
at the time he made his visit to you. Our impression is 
that he was gathering facts, lie is an enthusiast, and, of 
course, likewise a very much biased individual. At the 
same time, we believe tin* officials of the Agricultural De¬ 
partment will go slow in any proposed proceedings. 

“I think it would be just as well that we jmy a visit to 
the doctor at his office, and ascertain if therp is anything 
further he desires. 

“We likewise, if yon desire*, can see the law 
Department of Agriculture and explain the 
them. When you conn* down, it probably wot 
you to bring the pleadings and other papers! in the event 
that there is any call to see them, or, if you prefer, we can 
state the substance of the pleadings and offer to verify the 
same by tin* actual documents, if desired. jPossibly this 
latter course would be better. 

“It is our view that now the boxes (‘obtaining vour 

O «r 

328 pills have been modified, as they have been, as to their 
cover, that the last opportunity for any criticism, 
even of a captious kind, has been dissipated.'; 

February 25, 1908. 

“It is my view that what we ought to present to Dr. Keb- 
ler is the full transcript of the proceedings in the Courts. 
It is advisable for us to prove beyond a reasonable doubt 
to the Department officials that there was distinctly and 
directly involved the question of the legitimacy of your 
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romt-dy, and llu.nl.is matter Was s-.uarely I,..fern the Court 
'Wien i! decided in your favor." 

March 9. 1908. 

“I saw Or. Kelilor this ... haviny delaved callin- 

ou hun Indore tins In-cause I knew he was exeeedinylv hnsv 

.* 1 * 11 <l, l'' 1 "i ;l1 - ;lll| l * •uit I desired he should have 

“me to y<> over the court transcripts. 

‘‘I t'onnd he had not yet yon.- over the court transcripts, 
statmy that owmy p> t lie trial and other work In- had not 
In-en ahh- to yet at them. II,. seemed he verv much 
l-loased Will, the fact that it was your purpose to 

I<>,noV( ‘ ;l ^ ! s lyl‘* pills from lii.* District Per 

sonallv. I think it yo.nl thiny to have this don,- -,s 

soon as possible, hut I do believe that postals wo,. a 

"°°d "> ""'"1 first, and follow then, up with visits hv 

sonic salesman. 

••I Will he yla.l t„ise«- you whenever you should come to 
A\ ashinyton _ Matters here are in very yoo.l shape. b„, i, 
nuyht he ad\,sah|e to y„ over your literature to some ev¬ 
ent a yam haviny in view my conversation with Dr. Keh 
‘‘ r ‘. n-I,e\'e It is in shape now where it miyld he well to 
make assurance douhly s Un .. and carefully ,-evise everv- 
t nny prior to the tun,- yon make reprints of the lit,..-, 
tun* you now arc nsinsr." 

March 12, 1908. 

Iho court this evening found Harper -uiItv. The 
judyes chary,, was stronyly ayainst Ilarp.-r and praeticallv 
stated Ins chum his compound was a brain food was a mis 
representation. The yovernment is hiyhlv elated You in 
my .indy, nen, are entirely safe hut I would yet out of the 
District all the old style packayvs. The new stvh- the y,,v- 
ernment admits conforms to the law." 


April 12, 1908. 

330 '■ Kappler is out west makiny a contract with the 

Osaye Indians, which explains my not writiny vou 

hriday that I saw Mr. Oilman and he was much satisfied 

to know thmys were all riyht- that is. his mauayer Frau- 

zon, was. Have received the pills and other remedies. Will 

f.° over thp sam " 'lin-iny the week and send anv 

tions. ' • 
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March 5, 1910. 

“The Agricultural Department, we loam, is considerably 
worker] up over a discovery on their part that a good many 
paten! medicine men arc advertising canoor ‘cures,’ and 
other ‘cures* in cases when* it is impossible for a cure to 
he effected. | 

“Tin* persons who are in this way advert isihg cures of 
incurable cases, evade the label law, so the Agricultural 
Department states, by omitting the word ‘cure" from the 
label. l»nt by havi.ni*; circulars published and spnt in which 
ihev make the claim of cure for cancer or otheir snch mat- 
tors. They have the druggist who sells their preparation 
distribute these circulars. It is possible thatja law m.iy 
have to be passed to meet Ibis situation.! but it miv 

j * 

•Til be that a test case will be prepared. 

“Personally, we would advise against! the nse in 
circulars of the word ‘cure* unless if can be demonstrated 
that tin* remedy is a cure. 'Pinna' is no need, ajs we see it, 
of getting on wliat everyom* knows does existj in the De¬ 
partment. although it may not 1m* openly admitted, namely, 
a bhmk list of concerns which are regarded as jshaving the 
edges of tin* law.’* 

Witness testified regarding tin* last letter filial he had 
been over to the Agricultural Department prior 1o writ¬ 
ing it. had seen someone there, and had talked with Mr. 
Rovle. | 

The word “cun*" had been used in some literature that 
went either to druggists or wholesalers and the word was 
omitted from that literature. If in the booklet, it was in 
one of the old-style original booklets. 

Marcbj 10, 1910. 

“We wrole yon regarding the word ‘cure’ because while 
we believed that all your literature is clear of] the use of 
this word, unless yon had published some additional litera¬ 
ture since we had seen your circulars ancj other mat- 
*k‘)2 ter. wo thought il best to caution von ip the prem- 

i 

ises. 

“The visit of Dr. Kebler we recall, and we defeire to have 
you keep in the absolutely correct class, as we (believe you 
are at present, in the opinion of the people at j;he Depart¬ 
ment.’' 
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There was introduced in evidom-c a loiter dated Febru¬ 
ary 23. 1914. to the chief of the bureau of chemistry re¬ 
garding a rule to show cause which had been issued with 
respect to a consignment of herbs to a firm other than the 
Chichester Chemical Company and which herbs if was 
complained did not conform to standard. In the course 
of the letter the following was written: 

“In reference to this matter, as attorney for tin* Chi¬ 
chester Chemical Company, 1 desire to inform you that the 
method of doing: business of the Chichester Chemical Com 
pany is this: 

“They prepare various patent medicines, annum - them 
Chichester's pills. The entire literature was carefully re¬ 
vised by me to conform to tin* Pure Food and Drug’s Act, 
and was submitted to you. With each box of pills 
333 as a bonus or premium tin* Chichester ('hemical Com¬ 
pany supplies from eight to eleven small packets of 
herbs of various kinds. Those packets of herbs are put up 
bv the Iluber Fuhrman Drug Mills in their own enelo- 
sures and bear their own (Huber & Fuhrman*s) serial num¬ 
ber and guarantee. The packets in tin* precise form re¬ 
ceived from Huber & Fuhrman are packed with tin* pills in 
a carton and forwarded to the wholesale or retail drug¬ 
gist. That course we pursued in this instance." 

The Department had advised witness he need not go to 
Philadelphia under the citation issued. 

Witness had had personal interviews with. Mr. Chidester 
at his place of business throe times, and Mr. Chidester had 
been in witness’s office many times. There was offered in 
evidence a letter from witness to Chidester dated Novem¬ 
ber 25, 1915, as follows: 


“Am enclosing to you herewith the copies of the two 
publications you desired to be in your hands by Friday 
morning. 1 have gone over the matter carefully and in 
a few places have touched up the advertising matter so 
as to make the expressions a little more direct and 
334 pointed, believing this good advertising. I observed 
and noted that in the testimonials the word ; English' 
was used and. as a matter of very abundant legal safety, 
omitted the words as not geographically correct and there¬ 
fore possibly inhibited under the pure food and drugs act, 
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although it would be an extraordinary district attorney who 
would consider this point. It is better, however, to be 
sale beyond peradventure or as nearly so as is humanly 
j >ossil>le. 

“I found no reason to believe 1 have not perfectly pro¬ 
tected you heretofore and so believing ha\|e thought it 
well to stick close to what you have published heretofore, 
because I think your success depends largely on becom¬ 
ing known as a standard remedy and ^ottim*- jtlie ])ublic ac- 
<iuainted with Chichesters as always in tlu|‘ same form. 

Personally I think von have such a basis of I business sue- 
• • 

cess that you cannot a'o wrona' in sticking fn everything 
you put forth to ‘Chichesters." 

Also letter dated December 17, 191b, in substance as fol- 

i 

lows : 

“I am forwarding to you herewith the copies not here¬ 
tofore corrected of your proposed publications. 

335 “1 went very carefully over all thej matter, with 

the view to avoiding anv possibility ojf criticism on 
behalf of any over-zealous persons. 

i 

“I believe there is no possibility now of anj persons bav¬ 
in u: the administration of the law lindina anvil hina to criti¬ 


cise. 


4 ‘ I noted on th(‘ sheets where 1 had made an| 
cept in a few instances where the changes v 


y changes, ex- 
ere simply of 


the form of (expression, tin* reason why I had made Ihem.” 

Witness testified that the publications enclosed undoubt¬ 
edly was literature relating to the pill and witness found 
that one edition of the booklet had been issued in the fol¬ 
lowing November. Witness July 11, 1917, Wrote Mr. Od¬ 
dest or as follows: 

“Yours in reference to the matter of tin* lapels and direc¬ 
tions for your different preparations sent | to Mr. J. B. 
Katlie received. 

“I do not think it necessary for you at this time to send 
me a complete set of the labels and directions but if mat¬ 
ters take a turn that yon think warrants the expense 
336 to our literature you are of opinion that any further 
revision is called for we would be gladjto take up the 
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( fHt i ->■ 1 . 1: i'lii -:m ic.\r. co. f.t al. vs. 


<■"<1 u,' vasi, ! ii .-i«'" <-<>unsci t0 ,i u 
«’n.; . , , , ■ 1 1 '•nticis.n of ;mv sort.” 

i m ! scr\’<• (Ii,. , j, ...i,i 

wlit-lher Mr. K’allic Iia- am ‘ U ‘ l ' elo l ,i »S 

cnaliliny you . - i: ;. and. if so. of 


!v;;''ni . . ^ i««. 


week or so’ l,- '' ' li ' Vl,w<l IW (I stay of on. 

a hove address i.v' noVy •' ' ll "" kl, ' Is to me at tin 

to examine th< .' , '! r °. r U odnesrlay I would like 

me any new reanlado,’,. 'V'"*’ ,,,y oftiw> “> «>»'ta«» f.», 

examine the ' I,'- 11 '""'"i. it any. and will 

til" fact that Von are f • ” o| .V lem - *" view ot 

Hie letter to la", literature It is well 




>>•> i 


:l ,,, tter dated So.. •• .. ,, 

■ '• | as follows: 

I liave Von r ii*f ■ i' ?■ 1 1 , 

i«-r. i wii, '".'""r' ,o " ( ' s »- ^Jr.., 


" I;ll| er. I will be ven i-isv 'ioT’ S '' Louis lln 

H'ink your .natter is no, o.T'in wiS,‘ih""<1 
I() rush into. ,1 • , ‘ 1 r ,:s iU1 . v omisioi 

I;nv s< *^ ( >"i friend ot r inii,.'v'h: : !n "'‘ u ‘ r ' 1 Wll l see ;m <>1< 

-Virrieiili ur;ii f Hinn 7 rj’ 111 l!lt ‘ ,aw ollico of 11,< 

matters and ! can |, m ‘ .‘l’* !' food a »d dniy 

proltalilv so.netI,;. . ■ !" '<* aseeruiin 

matter. Mv e^ • ,,K ‘ of the 

.hi,: , i i : , : , : , :r;r ,h 1 r: yo, " (<si "^t 

•o see Dr. Keiite,- '"" ' : vi11 "'"Ht mvessarv 

interview „.y friend.” " s "' ll0 "'vver. until 1 firs', 


A f So :i |<.} t, I.. t ; 

retarv of addressed to tile See 

to.-s ofli,.; 'C;* 1 mso^ 

Con.pany whieh' i "ha lv'i in’,, vs, o', .’a''/ '. hi<k,,t ‘ ster ( ’ lle miea] 

.. Meaaily. statiny that' a repreMumui^ofT^r 0 ^ 1 '; 
-> s -Sates F„od and Dru- i -d,- , / , ,hl ‘ 1 

""‘i Amend of Xew V or c\ C f ed on 
i " ' 1K ( itv, to whom the 



UNITED STATES OF AMERICA. 


195 


(’liic'h(‘st<‘i* Chemical Company lias made d shipment of 
goods. stating that the goods shipped would have to be 
turned over to the government official upon arrival. 

“Xo reason was given for this request au<| 1 know of no 
authority of law for such a proceeding. Pending some 
knowledge in tin* premises, I have wired t|he Chichester 
Chemical Co. to instruct Fimer and Amend courteously to 
refuse to turn over the goods in question planting an ap¬ 
peal to the Department. 

“I did this because 1 understand no official report has 
vet been received bv von regarding the mat er. 

‘‘The Chichester Chemical Co., at all times,! following out 
the personal wishes of its owner and my own (advice to him 
over a period of at least ten years, has alway^ thrown open 
its files, records and books to the government and has 
turned over anv goods that the government desired to 
examine. 

“Had it been desired that these goods be turned over for 
any reason, a request to the Chichester Chemical Company 
to this effect I have no doubt whateve|r would have 
339 resulted in a voluntary delivery of the snoods in ques¬ 
tion, but I do not believe that there is a (general right 
of seizure of goods without any cause state^l and it cer¬ 
tainly injures the business of the company to have such de¬ 
mands made upon those with whom they are in trade re¬ 
lations. 

“I shall be very pleased to take up tin* matter with you 
at any time that you receive the report and ithe company 
stands ready to do anything within reason t(j> conform its 
business to the law and any reasonable interpretation 
thereof. 

“When the Pure Food and Drugs Act was passed, at the 
instance of the Chichester Chemical Co., I wclnt over with 
great care all of its advertising literature, labels and 
brands, etc. and amended and modified that literature so as 
to bring the same absolutely and safely withiiji the statute. 
Unofficiallv, I consulted Dr. Kebler and followed all advices 

* • • • i 

I could obtain from him and offered to submit all the litera¬ 
ture to him before it was printed, but he, of bourse, could 
not do that, though he did kindly look over \\ few things 
that I particularly called attention to. 
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“I have no informali ■ i <>F any seizure proceedings lav¬ 
ing yet l)oen directed airainst a shipment of the eom- 

• i4- pany*s o-oods 1o Kimer and Amend. I l*<»ol puite sure 

that if any such proceedings had heon diroetod I 
would know somethin'? ahont tliem. 

“Tt is not beyond probability that seiznre| proceedings 
may he directed against the company's «?oo<js. and when 
they are I assume that the company will notify yon and 
I would be very triad to bear anything that | yon have to 
<ay with reference to iho matter. l,ci me <n r'V'st. however. 
i hat yon first take the mailer no with the ( hid* of the Bn- 
rean of Chemistry. Tf then aiiv 1«**ra 1 ouestion arises 1 have 
no doubt that the Chief of that Bureau wih refer the mat¬ 
ter to me. 

O 71 receipt of tins letter from Solicitor Williams wit¬ 
ness liad rronc to <ee ihe chief of the ChemCtrv biivcnn and 
saw Mr. Clover, who witness believed was the chief. “1 
conld not £?ef anvfhimr ont of him. 1 tried to have him 
state tinners to me and toll me it* there were* anv seizures 
contemplated and to <ro into ihe mat lev. bnt 1 found him 
loath to discuss anv matters with me. TTe indicate,-1 that 
be was considering somethin"’. He wonhl not "o info de¬ 
tails as T recall. Later there was an interview at which 
Mr. Clover was present mid Mr. 'Williams tHat cov- 
949 ered matters more fnllv 

There was introduced in evidence a letter dated. 
Vncnsf 7. 1990. from witness p> Robcifor M illiams read¬ 
ing as follows: 

“Yonr letter of fla* Ct]i in<f. in reference to the Chi- 
rbnsfor Chemical Companv received. 1 fell that there must 
have been some misunderstandim.’’ on the pert of Kimer 
and Amend, thomrh there was a po'-'sdelify that tin' De¬ 
partment's inspector mb-dd have rbmudersfood Ins an- 
tliorifv. and accordinidv x w’red :o bob- mailers in slain 
eno pend in tr Presentation of the matter by me 

“T will lake Hie matter up with tlx* Chief nj the "Bu¬ 
reau ot* Chemistrv. T would appreciate it if. before any 

• •on»u action is taken, my clients have an opportunity in 
present matters fnllv to von. Mv instructions 1 rom the 
Onaker head of* the Chichester Cliemical Co. from my first 
employment, have been to do everythin!? possible to insure 
his business 1 joins: entirelv and absolute!v within the aw 
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and heretofore, at a very considerable expense, after I 
had .uoiie over their labels, and literature, the company 
withdrew all its literature, labels and boxes, except 
344 that which had none into retail trade, and substi¬ 
tuted my revisions. 


^ 0 niv ready now to meet any requirements or desires 
ot the Department and waiving any right of immunity, if 
there should bo fear of such on the part of the Department, 
to submit matters to the Department with a view to con¬ 
formity to the law, if in your judgment there is anv point of 
the company's business which is of doubtful legality. 

^ on can appreciate, of course, the exceedingly great 
harm that can come to any business enterprise from being 
involved in criminal or quasi-criminal proceedings even 
though it wins in the courts, and as T have stated, my in¬ 
structions have always been to do everything possible to in- 

sun* strict conformity on the part of the companv to the 
law.” 


Witness had an interview with Mr. Williams subsequent 
t<> that letter. There was introduced in evidence a letter 
from Solicitor Williams to witness, dated August 9. 1920 
reading as follows: 

“T have just received your letter of the 7th inst. and ap¬ 
preciate your anxiety to safeguard your client’s interests. 

1 assume that the Chichester Chemical Companv lias 
34o had ample opportunity to discuss its labels with the 
Bureau of Chemistry. At all events. T feel very sure 
that the Bureau has considered the matter from every angle 
ami that its conclusions are based upon its careful analysis 
of the company's articles. Tf you have anything to sav in 
behalf of the company's articles T snggest that von take 
the matter up with the Bureau of Chemistry very promptlv. 
Mhen that Bureau recommends to me action necessary to 
effect seizure of articles which the Bureau certifies are 
adulterated and misbranded, it is a very rare case in which 
7 feel that 7 can delay action to hear from the manufacturer 
or producer. 

“ T renew my suggestion that you take this matter up 
with the Chief ot the Bureau of Chemistrv.” 


M itness testified that after receipt of this letter he went 
to see Mr. Glover, who was chief or acting chief of the 
Bureau of Chemistrv: 
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“I had an interview, 1 nt 1 could not get Mr. Glover to 
lake up or go into the merits <>l this matter and I did not 
<>vt a hearing in the right sense ot the word t rom Mr. 


Glover. I did subsequently, as 1 recall, alter the 
946 seizure had heen made, obtain what perhaps you 
would call a hearing at which Mr. Gloj'er was pres¬ 
old and, as I recall, Mr. Williams was present, and there 
ma v have been somebody else present. ! his was at lei 
the seizure in California, and after witness received a tele¬ 
gram from Mr. ( ludesler ihat a '* r/.iiro had i m*<• 11 made m 
California but before there was one made in (he District." 


r fhe Court thereupon refused lo perm.il evidence to be 
ojveil as to what occurred at this interview and allowed 
defendant an exception. 

The Eimer matter was one of stoppage inj transit by a 
government inspector without warrant ol ally sort. 

There was introduced in evidence a letter dated August 
7. 1920, from witness to Mr. Chidester, reading: 

“Yours of the 6th nisi, enclosing copies of the decrees in 
three infringement suits received, i had overlooked the 
fads that there were three suits, and only recalled two oi 
theme’ 

The letter referred to tin* letter from thp Solicitor of 
the Department to witness, which witness haul forwarded 
to Mr. Chidester and informed Mr. Chidester that 
:>47 witness would interview the chief of the Bureau oi 
Chemistrv on Mondav. i he letter ad led: 


“I think that what is being done probably by the in¬ 
spectors is to gather evidence with the view to ascertaining 
if there is anv justification lor action. ! do not think that 
there is at this time* and 1 shall try to impress upon the 
Chief of the Chemistry Division and later onj the Solicitor, 
if necessary, that no action should be taken. 

‘‘Years ago 1 had an understanding that we would be 
given an opportunity for hearing bet ore adverse act ion 
should be taken, but that was years ago and in the course 
of changes of administration there is no telling what ma\ 

occur." 
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There was ;iN<> ini u h*’’ *r dated August 7. 1020, 

from witness to Mr. Chidester as follows: 

“Just returned from two hour talk with l>ureau of Omni* 
istry and Solicitor of Agriculture officials. They wore not 
quite frank l ascertained after great difficulty in the Solic¬ 
itor's letter re Kirner & Amend, for while technicallv ac- 

« 

curate the fact is that thev have seized goods in some other 

• > 

places and are preparing to bring libel proceedings. 
348 against the goods seized in these places otlier than 

the establishment of Kimer & Amend. I tried mv 

» 

best to get them to agree to hold up all proceedings and 
have us thrash it out before the department. It is evident 
however that thev are emboldened bv some recent successes 

• I 

in court and think this a good time to go into court where 
their doctors advise them, as they have in your cases, that 
vour diamond brand pills are not a remedv for female do- 
rangements and amynorrhea and dismenorrhea. They claim 
it is a misbranding. T'hey admit that the old U. S. dis¬ 
pensatory set forth some of your ingredients as being reme¬ 
dies in such cases but claim that modern medicine shows 
this not to be the case. 

“It is a case of new officials with overmuch zeal and a 

regnlatorv desire. 

* • 

“Thev claimed thev were there to enforce the law and 

• r • 

that it would show favoritism if where tin' inspectors re¬ 
ported they should try out cases in the department and not 
the courts. 

“They suggested if you would confess judgment and 

would agree to call in goods thev would trv to get 

« • » • 

34J together with us on what would be deemed proper 

labels. 1 called attention to the fact Dr. Kohler had 

been consulted and not onlv bv mo but bv von but to no 

• • • • 

avail. 

“1 informed them I would communicate with you and as¬ 
certain if von were willing for an agreed judgment to be 
entered but said that as 1 saw the matter if they insisted 
on going so far we would have to contest and suggested 
that thev seize goods, if we could not move them to trv tin* 

case out of court, in Washington where I as vour attornev 

* • • 

could defend you. They stated they would take this up 
with the Chemistry bureau which was demanding prosecu¬ 
tions and advise me. 1 As I see it vou can get as much in 
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11 id way ot‘ concessions Tier trial as before and that the 
utmost ihat can be done is to seize goods and release them 
under bond and they have change of labels. 

“It seems to be a ease of the doctors now saying all the 
<»ld notion'- as 1o your ingredients were' wrong and that in 
any rase your remedy can he of service* only in some forms 
of tin* troubles of females and not all and only from some 
causes and noi other causes and that there is a mis- 
branding in not limiting tin* statement." on the labels. 
1 think this is going quite too far. 

“Kindly let me hear from you further after receipt of 
ihis. 1 will then see tlie officials further. If we win of 
course they will be shut up for all time unless the law is 
changed. The\ claim that your remedy and labels could 
noi be reached under the act of IbOfi but cat be under the 
amendments of 1 ! > 12 and court interpretations broadening 
the act.'* 

There were offered in evidence but ruled out with excep¬ 
tions allowed defendant letters addressed under date of 
Mandi 1. 11*21. in Solicitor Williams: a letter dated March 
lib i 1*2 1 . from wit m*ss to the ( Mi idlest or ( ’hem i cal (’ompnny ; 
and a letter from witness to Acting Chief Campbell of the 
Bureau of Chemistry, Department of Agriculture, dated 
March Ilk 1 5>21, reading in substance as follows: 

Letter March 1, 11*21, to Solicitor Williams: 

“1 am in receipt of letter' from two or thfee of the Dis¬ 
trict Attorneyx with respect to the Chichester Diamond 
Drain! Dili condemna'ion cases. I enclose herewith a copy 
of a letter i today sent to the District Attorney at. 
do 1 Wichita. Kansas. 

“According to my last information in Ihis matter, 
it was the desire of Due district Attorney here to amend 
the libel tiled as a result of the testimony we look in Buffalo. 
fhi> testimony Wowed that these pills contained, besides 
extract of iron and extract of aloes, which were the only 
two ingredients ih government heiieved the pills contained 
at tin* time it tiled iw libel, also gossypium or cotton root 
hark as the largest and chief ingredient and also black 
hellebore. 

“1 informed the District Attorney of mv willingness in 

• # j . ^ 

order that we might have the case settled definitely to agree 
that the government might amend provided on our part we 
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hail the nidii in plead seasonably to the amended libol 
I fins 1 Ik* matter stands. 

.. r " al dt ' I:, - v >'«'* occasioned be- 

iav " 1,1 ">i two '••'isos, trial of which, in 

i n< i Mistaiioi.. lastoil a month, and tho Stipn-mo Court of the 

,s 'i " 1 ll:l ; •"*' Lad an available jud-e in view of the draft 
!- v ,il " ‘ ot ' Appoals of one 0 f ,l l0 .Justices of 

i ho Supreme Court to servo in place of Justice Robb 
oi the Court of Appeals, who has I icon ill. 

1,11 ;l trial whenever the record is 

•~° '," 111 Imtd 'hape the District Attorney here desires. 

; '-Nile. nnc!:i 1 ask that the Department write to 

a .J”ci-s<li.'t ion- MC whirl, suits have been filed mines, imr 

imam Cial no. action 'hall he taken on the cases tiled until 

r n ' a ,l,l; d deci.-i.-re. This would he in accord with 

, ""'‘'•'•-Dtndmy we r,•ache,| and prevent the Chichester 

otnpany si,item,e hy reason „f some default jndirment in 

M.me one jurisdiction. 1 have no, employed attornevs in 

tile several jurisdictions because such would seem to'he a 

" * •'•' _'-\p, ns,- aiiij one which it was the purpose of the 

stipulation to avoid. 

“ Kindly let nm hear I'roni von." 

Letter dated March IP. dill. from Merillat to Chichester 
' fmmical ( ompany : 

•• dense send me one of your boxes of pills with anv 

" l ' ! ,' ; ." l:iv 'lint I may submit the same 

r '. / -‘mpL.-il of the bureau of Chemistry. 1 

I. 111 ,k : no -••> 1 fi:1 1 ion! probably is contemplating 

• imendiiiy n,. pi.el. 1 

••Dersonailv I do not care if they do take this course. 
Alter it is amended we will mrain plead to it. 

••I Ins delav will not injure tts for reasons that I have 
orally explained to \on." 

^ (1 ‘ 1 • x.i-r;ii;ii mu \v;tness statod that witness 

II, 1 1 u * m ’"' : i |( ‘ Department of Anricultiuv 

,lu : to ™ ,ilsl '!"• i'jlL -'"'netinn- prior to the till,nr of the 
suit An-us! id. DJii. Fro,,, the last letter read, witness 

' 01 ‘, e‘;' m ‘ .~ av ‘‘ Iil " ib'partment the information prior 

" was Lillicult to place an exact 

it i t'l ' 1 ,. 1 '' 1 ' V 11 was witness's recollection 

Hint the tormuln way yiveti the Department just before 


UNITED STATES Of AMERICA. 


203 


<1 interview I 


tlu‘ first seizure. which v. < in California. Witness recalled 
very distinctly the interview and tin* Department asking 
witness for tin*'formula. “1 recall verv positivelv mv own 
]»ersonal answer. and then, subsequently, when they told 
me how many jurisdictions 1 might have to retain attorneys 
in. 1 told them that 1 would communicate with my client and 
get from him the information. At that fir 
gave them the ingredients of those pills, and 

At the time the formula was given, seizures were being 
threatened. Witness had sent Mr. Chidester two tele¬ 
grams the same day urging Mr. Chidester to come to Wash¬ 
ington. 

Chidester had given the witness the formujla before. i4 I 

had had tin* formula- that is. given jto me bv Mr. 

1)7:7) Chichester in 191S or thereabouts, ak 1 remember, 

but lie gave that formula to me verbally. 1 did not 

keep in my office a copy of that. It was ;ji trade secret. 

1!e gave it to me and showed me certain bofiks, and 1 verv 

promptly endeavored not to have anything ii|i my office that 

would let anvbodv know what was this trade secret. I did 
• • 

not want, if it ever came out and some one knew it, for him 
to come back and say that a trade secret of his had ever 
been gotten from me. 1 did not keep a copyiof it, and I re¬ 
tained it onlv bv memorv.” 

I 

“( t ). You did not want tin* Department j>f Agriculture 
to know it.' A. lie had given the formula!, as his letter 
showed, to the Department of Agriculture/! 


Witness had fold tlx* Department before tlje seizure what 
were tin* ingredients when they asked witness for it, but 
did not tell them tiie ingredients before ldlM. Witness had 
two personal interviews with Chidester on 

davs within a verv short time of the seizures 

• • 

\\ itness had suggested a change of the wor 
“Worth more than gold” beear 
•tick witness as an extravagant exprj 


e > 




two separate 

ds in the book- 
se the* phrase 
•ssion and wit¬ 


ness liked the words he substituted: “IChne tried and 
word) proved” and thought thirtv odd veark was tin* time 


th. 

book to Kathc 


of trial and that tlie testimonials showed woi 
Mr. Chidester had submitted his formula 
or Marks from what was said in his letters and there was a 
receipt for the formula book from one of the inspectors. 
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“Mr. Rover: I dt) not understand he said 11 1 «* 1 ><>»>]<. 

"Mr. Merillat : W’ell. formula. 

“Whether lu* said book, 1 do not remember at this time, 
but thorn is tin* receipt ot* tin* inspector and it is |)roducod 
pursuant to tho oall by Mr. Rovor. 1!<_* asked for it and 
\\'e produced it. 

“Mr. Rover: Xo, I did not ask for it. 

* * The (’ourt : I will exclude it. 

“Mr. Merillat : And we may have an exception.’ 

“ddie Court: Yes." 

Thereupon tin* defendant announced the close of their 
case. Whereupon the iollnwing proceedings in rebuttal 
occurred: 

j 

“Mr. Rover: We now oiler in evidence, certified under 
section 882. ol the Revised Statutes of the l.’nitod States, 
what purports to be two formulas submitted by the 
• *(>() Chichester (’hemieal Company to tin* l)epartment ol* 
Agriculture for these pills. 

“(The paper referred to was marked Rebuttal Kxhibit 
Xo. 1.) 

“Mr. Men Hat : If tins L a n vt hing i t is par' of their case 
m chief. W (* object to it. 

“The Court: I will overrule the objection, j 

“Mr. Merillat: And your Honor will allow! us the exccp- 
t ion ! 

“The (’ourt : Yes. j 

“Mr. Merillat : W e object on the further ground that this 
is hearsay evidence, your Honor. As I understand it, it 
purports to be something from one Louis Marks and one 
J. B. Katin*. They may have taken il from some book, or 
they may not. 1 object to il upon that grou id. The best 
evidence would be tin* witness. 

"Mr. Rover: It is prima facie evidence, if vour Honor 

. | • 

please, coming from tin* records of ihc 1 lepairtment under 
section 882 of the Revised Statutes, if I uiiiderstand the 
rule. 

“Mr. Marshall: If vour Honor please, it mav be 
2bl prima facie evidence as to the papers, but it is not 
prima facie evidence as to the recitals contained in 
that certificate,—the recitals of fact aside from those con- 
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tained in tlu* papers themselves. *11 oilier words, the cer¬ 
tificate inulertakes to say that these lormulie were sub¬ 
mitted to the (Iovernmeiit by the Chichester t hemical ( om- 
pany. It is more than a mere certification that these are 
Government records. 

‘‘The Court: 1 think you haw* introduced certain state¬ 
ments as to what statements wen* made by the Department 
of Agriculture. As 1 understand it, tli'm is ottered to be 
introduced to contradict that. 

“Mr. Kover: Yes. your Honor. 

“Tile Court : I think it is perfectly competent evidence ill 

rebuttal. 

“Mr. Merillat: We make tin* further objection, if your 
Honor please. 

‘•The Court: And 1 overrule the tnrther objection. 

“Mr. Merillat : And vour Honor alh>w> us t he except ion 

“The Court : Yes. 

“Whereupon Rebuttal Kxhibit No. 1 was read in e\ i- 
dence, as follows: 
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“Department of Agriculture 
“ Washington. D. C. 


“ February 2. 1D2D. 

•‘pursuant to Section SS2 oi tin* Revised Slatu1e> oi the 
United States, 1 herebv cert it y that the t oliow inu ; ami an¬ 
nexed are true. correct and compared typewritten copies ot 
formulas of pills submitted by tin* Chichester t hemical 
Conpiaiiy of Rhiladelphia. Pennsylvania. to representatives 
of this Department, and are copies ot tin* only tormulas 
submitted by tin* said Chichester ('hemical Company found 

in the records ot tlu> Department. 

“Witness my hand and the seal ot tin* t nited Stales De¬ 
partment of Agriculture. 

[Seal of the Department of Agriculture. | 


“ (S<rd.) 


R. W. DUNLAP. 

“ Acthttf Secret or if of A nr unit arc. 
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•‘Chichester Chemical Company,! 
•‘Philadelphia, Pa. 

“ (Supplementary Factory 1 nspectioiji.) 
“Made 2 22 IS by Louis Marks. 


* * * * # * 

i 

I 

363 “Xo. 1--.Diamond Pills. 

“Formula. i 

i 

I 

Purified Soe. aloes. . .... 

Ferrous sulph. Exsic 
Ginger . . ... 

Myrrh . . 

Ext. Black Hellebore. • .... 

Soap . . ... 

Pwd. Canella . . .... 

i 

I 

a* M m t# « * 

••■De])artmeiit ol* Agriculture, 

** Bureau of <’hemist ry, | 

“ 1 aspect ion of Food and Drug Factories. 

‘ * General. 


* 





% 

u 


% 

y 8 


4 4 

4 4 

i i 
i i 

i 4 

4 i 


“Date: 7-3-101 1 . inspector: J. l>. Katin*. 

Xame of Manufacturer: Chichester Chemical Company. 
Post Office Address: f actory, 23L Madison jSquare, Pliil- 
adel])hia. Pa.: Office, 2317 Madison Square. 'Philadelphia, 
Pa. 


. ! 


“Chichester 1611s: 


“Aloes. 

“Sulph. iron. 

* * I > 1 k. Hellebore." 


“The Court: 1 am admitting them on that hj 
that tliev are the only ones. 


;ist statement, 


“Mr. Merillat: In their records? 
“Tlie Court: In their records." 
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364 "Ti Iiy Mr. ('hi, or 

Hie hichester ( hemirn! <’mripanv throu-h Mr ('hi 
duster In )!r, Mcriilut nml excluded by tin- .,! .hV": 

the 111 m * ] I;, n i With mi .-x.-.-pt i,.„ 11, .w...! were 

Inc* Ioilowin- in suhstanee: 

Lett,.,- duted February IPiis. static that li,Im.l 

U,,f " M l u " h M ‘T lll; " 1 1'.'itisl'i-r ra., (•oiilaiiiiii”- ii„. S„ 
prom,, (oar. records in iho ilm,. f.-.I.-ral eases horoia n- 
loi r,;, to am! .h-culcd in favor of ||„. ('Ibchestcr Compauv 
am tliat .Merillat could submit these transcripts to 

Koh or aad -o over them with hi.. the law ollioiaU of 

tile i >epart Ulent. 

The letter farther said that the,,, would be s.an the fol 
lownijr .Monday to Merillat. "a ..lot,.,,., of „ri„.ed a,a, 

toi that (Toes ... now stylo boxes this hem., voar 

revision of nil tliis matter.** 

The letter also said that Meriilnt V surest ion to have 
the company s representative visit all wholesale aad retail 
drugstores in the Distriet of Columbia aad take an all old 
Style boxes of Chichester's Kmriish Id d Cross 'Diamond 

.. .. I>,r:m,i I’emiyroyal Dills ami rep| : . them with it,.' 

-(>.) aew-slyle Chichester's Diamond Itraml Dills would 


to the law. 


fol low. 

*d so that 

1 llel'e roll 

!d he no i 

j 11 e > 

•t ion 

my ’> d 
r. 

esiiv and 

ettort" to 

eoiiform 

in < 

•ver\ 

er furt 

her Mated 

1 hat afte 

r "eei 1114 1 

)» »ct 

or K 

|- Sll— — 

1 • 

eM ion*' of 

(* 1 1 a 1 1 a e > i 

hat in tin 

* j«n 

1-nie 


Menllal an«! in tin- jud-nient of Kebler i he rmnpan v wo;.*.* 

as fast ils I ,ossil,I <‘ tile invest ry ehan-eJ i,,' ,|aee 

all old-style .itoimIs with new style -rood* and print.*d matter 
A letter dated April 11. l!HK statin- there wa< bein- 
torwarded 1>\ express to Merillat samples of the various 
preparations of the rhiehester rhemiea! Company and 
then literature and askin- Merillat after lie looked them 
over to point out wherein if at all any of the matter suh 
nutted did not strictly conform to the requirements of the 
Food and Dm- Act, together with any other sii--estions 
tli«it Mei iHat thou —lit pro[)er to s mhmit 

A letter to Merillat dated May PJ. urns. statin- that the 
diuii trade in the Distriet had been completely circularized 
twice with a view to -ettin- out and takin- up all ohUtvle 
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(liichester’s preparations, tliat it was felt that there 
.’*(>(> probably was not a box or package ol’ old-style goods 
loft in the District hut tliat if it was jloemed desir¬ 
able to have someone persunallv call on cajrh and everv 
druggist. while it would entail considerable (expense, if it 
was a question betwe<m doing this and running any i*isk 
whatever of comine' into conflict with the Fbod and Drue* 


that the Chi- 
the expense. 


officials or the Department of Agriculture, 
chester Chemical Company must not considef 

A letter dated duly <, 10DS, to Merillat acknowledging re- 
cei])t of information of seizure* of certain toilet prepara¬ 
tions in one of the large Washington department stores, 
asking to he kept informed of developments ajnd saying: 

“As to ourselves, with the very radical changes made in 
the names of our different preparations, (especially in that 
of our emmemmobile) and with the careful Revision made 
by you of our advertisement>, printed mattei[, etc., we feel 
reasonable safe because under votir able a|dvicc we are 
honesllv Irving to fullv complv willi the hAv and believe 
t hat we a re doing so. 

A letter daled November li>, !!Mo, to Merillat in <hicago 
suggestiHi*' that on his \va\ back east | Merillat stop 
d(>7 over in Philadelphia at the writer's expense so that 
they might go over new regulations relating to the 
Chichester company’s affairs. 

A letler dated November C. 101 .), to Merillat reading in 
part as follows: 

“We shall have to 14 'c*t out before long a i|ew edition of 

our directions booklets. While you have pas|sed ujion and 

edited all of our printed and advertising matter, yet in 

view of increasing strictness of the censorship of all such 

matter in connection with proprietary or patjent medicines 

it mav be well for us to have 1 you go over them amain and 

• 1 

eliminate anything and everything that in ypur judgment 
might be in any way repugnant to the powers that bee' 

A letter dated November J 6 , 1915, to M niillat acknowl¬ 
edging receipt the previous day from Me il|at of correc¬ 
tions in the copy for the two directions bookjlets and stat¬ 
ing that the printers had been asked to hold the revised 


14—5016a 


-in 
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c*op\ III t r hands for ill.* next ; wo days so as not to do 
lay printina - . 

A 1 * * 4 t • * 1* , ,! #••• .11 ’ ](> tilt- . A I Ml . 

! ■ 1 Alorillat roadnm m 

part : 

. "• Hi ( 'r.'ctions !><><»kK*ts numhor< 

• " ■ j"" 1 ,: 'j : ;■ in! ri •<•<■!|>i was aeknowl 

’ '' ' ’ ■ . 1 1 ■ • *i ( 1 ^o lit l It* <K‘casion for 

rovi>ion. 

, ^ ’* ‘ : :;i, ‘ <*• ?Hi.uv< made as indicated 

>y - v,m * ‘ to tin* words • Kmrlisl, ’ 

'' , ;i ;! : :1; *iin some of t lie to>ti- 

m< j‘. ! . ’ A. ' :! ; * i°n of correct in^ tin* 

‘"J* 11 !? ! !" ' ’ ‘ n-n ' " v<*ry minor importanoo wo 

n,l ‘ , . i ‘ : lr ' niado. l)o<*anso it 

. . • 1 1,1 - t‘i , ‘ oiitir<* ]kiu'o am 1 

makmi:* ;i n u ma ■ ■ ', ■ • . . i, ? , 

. ■ • ' ' ‘ n i hove eliaimvs can ho 

‘-•■ 0 Ot.tr ti:.. .-1,1 Wi.nl out putliny in tIn- 

, '" u ;" r ''"V" • - »».l> the resettiny of i\vc> or three 

,,r !;". lr ! " " • " ' ■ >■' in;.. 

.• .. . i *• -• 1 1 01 « lor n new odnion 

;l ! .-io aid also shall -om, | a 

if-li’in,, or a : 0*1.1,-,- • Sot,u-l hilly w,- 11,ink 


t ioa i I \ • t\ 


• 

10 } 1J v i j 11; j 

Id 

wo shall 

!>0 


pi ! OS to 

t lit 

1 , 1 
* l «:a i ot[ 

T 

' 

* t 


■• . . . . iin i < \ 1 > < l [ O( ) 1 l\ 

■ •“!' «'i!i <i.> -n. and ihe same at". 


I ' , '" rr v !!. IHH:. to Merillat m.-u tin- in 

part : 

. " Im r I*t'in : i-,} mailer did you have in mind 

the e.muny decision : he i idled Stales Supreme ( ourt in 
1 '■•‘■hinau aiterp . <• ... hmnjrht under the Sherley 

amendmen; ■>, tie- !■’.j and iimys Act of dune do. i;m )<>'.* 

Wea-k this 'a•••aus.' v.e l.y ihe morniny papers that the 
Supreme < our ha- ic-d d in Aiv.-r of the Slierlev anien.i 
mem. wlneh cov.-re.i nm oul\ dn- labels on the outside of 
tin* pa oka 140. Inn a so *'*»'.«*?■«*< i tin* oonieiits 

"We enelo-e herewith elippinys yiviliy the sulistailee of 
the decision imt pr..l.aM\ pm are already informed in re- 
1 '’ ' ! - I" ,ot this decision miyhl it not he well for 

you to ayam yo over our printed matter and scrutinize it 



UNITED STATES OE AMERICA. 


-11 


carol'll]ly in connection with this latest decision, paying- par¬ 
ticular attention to the testimonials y ." 

1 here was admitted and road in evidence a letter from 
Merillat to Davitt Chideslcr acknowledging receipt of the 
clippings concerning the Supreme I’ourt decision in 
• the Kckman ease and adding: j 

“la my judgment the opinion of the sjuprenie Court 
of the l nited States probably will oceasilon no change 
in your literature. At the same time eterjial revision is 
the price of safety, so if you will forward your printed 
matter on 1 will scrutinize the same very carefully, in the 
light ot the opinion of the court. ’ ' jmd make such 

changes if any a> the opinion suggests." 

better dated .January *J1, 191b. to Mcrjilat from Mr. 

Harris, manager, stating that Mr. Chidest|er was absent 

and acknowledging “ receipt ot \oiirs returning the printed 

matter submitted to you for revision so tliai it will accord 

with the strictest interpivtations under tin* recent decision 

of the Supreme Court in the Kckman alterative case, and 

stating that as tar a> thev could see or know “our remedy 

* ** 

complies fully with the requirements that it sliall possess 
remedial value, but as to this Mr. Chidester\will write vou 
fully." | 

371 A letter dated dulv f>. PM 7, to Merillat stating that 

• j » ’ 

Inspector J. B. Katin* of the Bureau! of Chemistry 
had gone* over their place and that they had given him a set 
of labels and boxes of ('hichester's pills and <|>f other prepa¬ 
rations u ith the active ingredients in them, thy letter stating 
that Mr. Katin* had informed tin* Chichester j’hemical Com¬ 
pany that he was visiting all manufacturers and dealers in 
proprietary medicines that came under the Sherley act. 

A letter dated August 13, 1917, forwardjng two direc¬ 
tions booklets pasted on pages and asking that Merillat go 
over same and make anv further corrections!. 

A letter dated dulv lb, 1917, in substance 4s follows: 

* 

“This will acknowledge and thank vou for vours of .July 

• • * 

11, with draft of letter to be written Mr. Katlio, and stat¬ 
ing that you do not think it necessary jfor us to send 
37‘J labels and directions at this time. 

“Our own judgment is that it may be betUjr to wait until 
we hear something further from the Agricultural Depart- 


— . — 

C’illCIirsT 

ki: on 

ment. 

\\ e may not 

hear <• 

all th 

ese many offieia 

Is mu 

pear 

tliey earn ttem 

■ saia 

t bcm 

do. 


“W 

e have written 

Mr. f 

your 

suggest n*n. ;j«> 

per e 


.\<>UI sing-O's ' :o]j. a- per « *; i i*l m >! i enclosed, making a ;Vw 
cha nges. ! ms we did because when lu* was here and after 
he hah gone over «mr piaee. packages. formulas, etc. prettv 

- t i ? , I • 


lad gone over »ntr 

plan 

■. paekag* 

roughly, we askpd 

him 

It’ fit- ra l*i * 

o whet her i >r n< >t 

t hey 

Were all 

i. and he >aid t ha 

. as 

1 1! S i )t *et o{ 

X 

/ 

7 

j i w I > • 
1 I I •. 

it (*'. • •!’. Ill 

sil!lpl\ to go- 1 j,i(* 

o' a t a 

n*( jniret 

- It oil ]u t 1 ie p r< 

)pel* 

bureau o 


< i>in. aiie .!(• >;:.'d tna‘. a> Inspector. hi* was not ])ennitted 
1<> express any opinam win;;e. er. his business and duty he- 
mi: M!iiji,\ to g« > ij a * uata required under tin* law and to 
1 ,l>> 11 nli :M imireau ol the Agricultural De¬ 
partment. I* nan mie or two remarks he made however, the 
winter got the impression pe thought we were all right and 
need not ap] hvIm-h.{ ,an\ tronhie. But the officials down at 
Washington may think differentIv. 

w ’ ;i ri*nieniher tliat :n the early part of 1!)08 
° !1 lA-hruary Itith l!M)S Dr. Kehle’r, who at that 
;inie w a > at t|ti * need o| one o| the sub-departments 
111 lij e 1 >iirear, of < In-mA; ry. and who was Dr. \Vilev\s chief 
assistant, paid a- ajvDit, went over our place, literature, 
< ‘* i - 'pole e a r e! n J i \ and ai'er being here nearly two hours 

It" • * 

‘ l!!< * mamng "onn* suggest unm a> to dropping the word 
nii<; sii i >st it at pm’ the word ‘remedy." went awav ap 
pa i ei i t!\ sat i>!!e< 1 that we were complying with the law in 

e\er\ wa\. and we never heard anything further from his 
visit. 

hop- wi j ie same in this instance, but ‘one 
c »in iie\ ei afways some! lines tell as we used to say wlu*u 
\\e were bo\ s. aud iiupauwhi!e t hauking von for vour }»rompt 
tepl\ aim stiupevt inn that we write Mr. Kathe (which we 
diimc was ait <*\ce lent M:^'e>;ion) and wishing vou a verv 
]>leasant vacat ion. we a i*e“ 

d- hntei <; a. e (, A amis' ] j. 1PD. addressed to Merillat at 
A\iidwnod < re>t. New Jersey, a ski no; Merillat to see 
whether tile booklet si eoidd be cut down from 24 pages to 
B> pages so a- to te^sen expenses, and adding that thev 
should like '<» have t. ; ie-e directions booklets as well 
o d as all their 1 it era t u re as nea rly erit icism-proof as pos- 
>ihle to make it and directing Merillat to “cut out 
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everything that von tliini' would he ohieetioml 
hi* criticized by the pure food officials." 

A letter dated August ‘Jo, 1 *>17, lo Merillat acknowledg¬ 
ing; receipt of revised copy for the two direct 
and thanking him for his careful and painstaking work of 
revision. 

A letter dated March ‘22. ldl8, to Merillai reading: 
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lible or would 


“Todav we received a call from Mr. Lou 


s poet or for tin* Bureau of ('hemi>try. Food and Drugs Di 
vision of the Agricultural Department, who < 
he had called to get some information siipj 
that given bv us last Julv lo Inspector .1. B. 

**lle had with him quite n long ivpewritte 
ion from the l)o.])artmont ai Washington whicjli he said was 
confidential but that tin* following additional data was 
wanted: 


s Marks, In- 


xnlained that 
ilementary to 
Katin*. 

i communica- 


“(1) A list of the products which are hi 
lured or sold by us. in the order of their re 
a lice. 

37a **(2) Three copies rami of the label 


various preparations - including with these throe 


copies of any circulars etc. so used. 

**(.*!) Throe copies each of any carious <>n 
printed matter, directions etc. 


• » 

(4) 

In 

;lddit ion. 

, the folunulas for t 

!K‘SO 

v:\ 

nous 

; 1>« 

•od- 

net > 

; if we ( 

llic c. C. 

( P.) ea re to sul unit 

i hem 





% • 

( ; >) 

Any booklet 

s. printed matter etc 

in t 

in* 

way 

of 

ad- 

\ e r 1 

i s i 11 

g s< 

*llt out s< 

*para Iciv ! r<>m the 

; i > o < ! > 

i 

—-1 

h rcc 

co] >i es 

of 0 

i ach. 










As tin* 

writer v 

a> just leaving to kc 

ep at 

»» 
<« 

) )] mi ! 

lit nielli 

down in 

tin 

* cit v, we 

asked him if Si* con! 

Id coil 

v< 

Client v 

call 


■ither this afternoon or tomorrow morning, explaining that 


it would take us some time to get all this 
data together. lie said In* would make it 
call tomorrow—Sal unlay- -morning, and wc 
you so that, as pur counsel in Washington. >' 
formed in regard to tin* matter. 

“Mr. Marks was quite courteous and exph 
Kathe, the Inspector who called last duly, wa 
lively new man and more or less inox 
37b so did not get all tin* data wanted by the Depart¬ 
ment. 


ing mannfac- 
ative import- 


>e< 


1 on the 


\vhieh appear 


material ami 
[convenient to 
* are writing 
on will be* in- 

ined that Mr. 

a compa ra- 
jcrienced and 
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“^ c toI(1 ,lim 'VC had -ivon Mr. Katlie practically all 
that was asked for at this time and had allowed Mr. Katlie 
to make copies of the formulas from <>ur Formula Book. 

. * ^ ar ^’ s a ^ so explained that we were under no com¬ 

pulsion to disclose our formulas to the Department hut 
iat he thouirht it would he to our advantage to do so, as 
this would enable them to pass on the therapeutic merits 
ot our preparations as provided hy tin* Shirley Law. 

Wo told him wo had no objection to making known our 
formulas. 

Wo shall ii’ot everything together as requested by Mr. 

.Luks and turn them over to him tomorrow—Saturday_ 

when he calls, and shall accompanv them bv a letter similar 

!° w wrote to Mr. Kathe at vour su^.stion ini 

m accordance with draft of letter von sent us for that pur¬ 
pose.'* 1 

A letter dated Mapli 2.'. IMS. to Mondial rend ins a< fol¬ 
lows : 

." T,l ' s "'W sieknowlcda-e and thank von for vonrs 
•w7 of March 2.4 rd. 

In regard to disclosing formulas. 

“The reason [ placed tlio formulas at die disposal 
Mr. Marks is that when Mr. K'athe was l,ere last .Tnlv 
n . *' it we wotdd irivo Idni the formulas of onr pnmnrn 
Mens (which we did).and explained fas did Mr. Marks) tbr 

We were under no obligation to do so heeanse legally th--v 
were trade secrets and onr private property. I m t -aid fa 
did also Mr. Marks t : he believed it would reallv he to on- 
advaiit.aire to allow the Bureau to have them. 

“Mr. Marks retnyned on Saturday. I -oive him thiv. 

sets of our lahles. direetions. and printed matter and i,I-.t 

enr I- ormnla Book at his disposal. 

“ He said that lie supposed t It.. of the re..nest made 

the people m Washington that lie cal! on ns and -e< sets 
e! our labels, printed matter etc. was so that the Sldrl.'v 
Board could pass on the claims made by ns of the thorn- 
poutic v,*i 1 in* of our remedies. 

1 asked him it this Bonn! was not made up of pliy«i- 

o-o sai< * u was - 1 told him quito frank!v 

that, as a proprietary man. we felt that necessarily 

<loctor WO]ll(I ho unfriendly (to put it mildlv) to a 
proprietary or patent medicine. 


OI 

h, 
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* * Ho said that oil gem ■ al principles lie thought that was 
a fart, but said that Du. (Hover, head of the Shirley Board, 
was a verv broad man and was not in sympathy with the 
more or less intolerant attitude of the American Medical 
Association and tlint we could be assured >1 lair treat¬ 
ment. 

“lie told me that lie himself fell friendly toward the 
trade because as an Inspector l<>r many years lie had 
found tin* trade always ready to co-operate with the De 
partmenl of Agriculture in carrying out the Food and 
Drugs Act. 

“When I placed the printed matter and cai 
in Mr. Marks' hands I accompanied them wit 
dressed to him. a carbon of which we enclosi 
“i placed our Formula i'ona in hi.- hand . 
ceipt for it and he said he would return it per 
a day or two, and not trust it to the mails — 
iliiily called today and returned the book, 
himself both on Saturday and today a 
l) 7b our willingness to phu-e everything he 


disposal, and said he thought everyt! 


jlatest activity 

« 

is the be- 
n-oceeding 
In* Food and 

t (which will 


satisfactory. 

“Our own impression however i> that this 
of tlie Department so far a> we are concerned is the be¬ 
ginning of some kind of an inve>tigal ion or proceeding 
under the Shirley Act rather than under 1 
Drugs Act. 

“Should we hear anything further 1mm 

probable not be* tor se vera 1 we< k s or months) we shall not it y 

vou, and meanwhile write of thi> so you will he inlornied as 

to what has taken place u]» to this time." 

• 

There was enclosed with tiim letter tile iol 
of a letter dated March 22. 1 bl s, addressed by 
(’heiuieal (Vnnpauy i<> In-meeior Mari>. care 
Stales A])praisers Stores in Philadelphia : 

“As requested, we herewith hand you trijj 
labels, printed matter, carton-, eP\ <u our \'ai 
and toilet preparations, and are placing at 
our private formula book. So far as our roc 
these are the same as those we handed to it 
Katlie in July 1917. 


1 oils or boxes 
h a letter ad- 
• herewith, 
taking his re- 
mnally within 
nd he accord- 
nd expressed 
pleased with 
needl'd at his 
ing would bl¬ 


owing carbon 
he (Tiehester 
of tin* [ nit0(l 


>!irate sets of 
I'ious remedies 
your disposal 
oiled ion goes, 
is])eclor J. B. 
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• Iso f> iinyiliintr further you would like from 

u> iu regard, to any ol our preparations or business, 
please let tis know and we shall do our best to furnish it. 

“In this connection we would say that after the enact¬ 
ment of the Food and I)ru.irs Art and also after the same 
v^as amended, all ot our literature, labels, packages etc. 
"ete submitted to our \\ ashington counsel, and after he had 
consulted officials pt the Department of Agriculture, the 
same \\<*ir caretully revised by him under instructions to 
sol\’e every doubt regarding any of these in such manner as 
would keep us strictly within the law and in conformity 
with any rules and regulations issued thereunder. 

We believe the labels. literature, packages etc. as re¬ 
vised meet every fair requirement. We wont to considerable 
expense to make changes suggested by counsel, but if any 
tuitlici i o\ ision is called tor or i- nocessarv, we shall be 
lilad to take the matter up wit 1 1 you or tin* proper officials 
and with our Washington Counsel, to the end that all of it 
shall b<* beyond just criticism of anv sort." 

A letter dated September 1. lblf), to Merillat hop- 
• in.ii- he had returned from Fanada and stating that 
<>n duly 1. 1911*. Inspector Kathe had again called on 
tlumi and t In-y had ui\«*n him a s.*t of labels, boxes and so 
loith and all information In* ask<*d tor and slating that it" it 
wei’e desired M r. t ’ll idesj .*r would «*oiue down to Washington 
to see Merillat for a personal eoiiferenee as. now the war was 
oYer. the Department of Agrieult ure and Bureau of Fliem- 
ist i _\ would probably feel they should get active against the 
proprieta ry medicine manufact urers. The letter added t hat 
they had id veil Mr. Kathe at hi- request a list of ten whole¬ 
salers to whom the Fhichest.er Fompany sold pills. 

A letter oated Augu-t 1 (). T Dl2<). to Merillat acknowlodg- 
in -,-1 letter from Merillat and statin- that they had heard 
nothing tuilhei from any whoh‘sah* houses as to g’ovorn- 
mciit inspector- calling on them. The letter further said: 

“Of course we realize now that it was a mistake both 
to disclose our formulas to the Department and also to have 
iii\en Mr. Katin* access to our Dills ol Fading and express 
receipts, from which to -et data of shipments made bv us, 
but we were >o sure that we were doing business cor- 
root 1\ that we did not led that there was anv reason 

to withhold apy information that the Department 
wanted. 
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* * Xo\Y we realize 1 lint 


! ,< mid have told bbth Mr. Marks 


ami Mr. Kalin* liial before disclosing our l‘o 
mg access in our Bill" of Lading and exprt 
shipments. tImi we would wish to submit tin 1 
a> our counsel. 

**()ur present impression is that Mr. Ka 


<>nl\ com j >a rat i.vely few o!' tin* concerns 1<> which shipments 


tiad been made nrior to dune |(). as we lindl 


•mulas or giv- 

ss receipts of 

matter to vou 
* 

he took down 


that both the 


Kimer v.V Amend shipment and the shipment to Davis Bros. 
Dru.ir Do. < Denver) were made on June Id the day before 
M r. Kat he was here. 


*' 

* ( ) j j 

i* nil t o] 

i lunate ; hing a'" 

mi 

this i 

natt 

er 

is that several 

Wi'l 

•ks J 

> 11 h 

•fore M r. Kat ie’s ea 

,11) w< 

* placei 

1 an order with 

011 5 

• Xe 

w Yor 

k printer" for lm 

tit* 

a million 

nil 

reel ions Book- 

lei- 

a 

la rgc 

el In null Sill 'ply 

1 o 

last i 

is f< 

>r 

several vears. 
• 

We 

wii 

*e< 1 the 

m lids morning t 

< > .*> 

'llljl ! 

art h 

er 

work on them, 

hut 

t h< 

ev wir 

■e hack t ha 1 1 in 

“ ( *1 

(lit ion 

is 

l>i‘ 

actieally eom- 

] >le 

led 

-all t! 

a* presswork hr 

imj 

; dom 

* abou 

two-fifths of 



the tot 

ai amount bourn 

1. 






•'s*’ 
# » ^. > 


* * What we have in mind is i his. 





“As 

1 h< 

• Do] >, 

art 

meat 

w 

ill not frankly 

and fairly toll 

Us 

win 

l! 

t hey 

o! 

peel 

to 

in our 

printed matt 

er, labels, ad- 

V( * 

rt mi i 

MU' 

mat 

t V 1 

• etc. 

and thus 

give us a elm 

nee to correct 

th< 

*m. it i 

nay i 

H 1 

Well t 

o e 

iimiu 

lal 

<• every! hing 

from 1 he pack- 

* I « »’ 
« 1 ^ 

' * as 

! 1 

IT ne s 

0,11 

the n 

:iar 

*ket e 

xe 

epl ili.iT simple 

direct ions and 

tin 

* lilt 

Ie 

Lem 

d 

Xotic 

t *. 






••Of 

c< 

m rse 

if 

w «* do 1 

his t 

he 

Department 

officials (when 

and if 

t 

! » * 
4 . i 

ey h 

•a.r 

n < • f 

it ) 

ma v 

s; 

iv : ‘That is j 

>roof t hat vou 
• 

w< 

•re •. 

i» 

eat in 

i »• 

the 1 

aw 

• oil 

:ei 

1 ‘wise you w< 

mid not have 

1 

. r 
* i • < 

a 1Je 

i 

y out 

• . \ 

• )• - *' t • > 

• t i i i 1 4 

d 

mat t < 

•i' 

etc.* ()ur a 

nswer to this 

mi 

.14*1 1 1 ' 

! M • 

that 

• 1 

I! 11»\ - 

re 

fllSe< 

1 t 

<* t<*I! us just 

Y. 

J 

*< 

oh 

jeel 

i (>, 

V ! * * 

, \ ' i 

l U ) 

k the 

on 

I; sa 

fe 

eoiirse and el 

[minuted prae- 

t ie 

■ally 

< • V 

eryti 

* i'li 

g exe 

opt 

i n u s 

i n 

iple di reet ions 

ami tiie Legal 

x« 

>! lee 

(< 

:f til 

e 1 

i hree 

su 

it." ii 

i which we well 

e granted De- 

(■]"( 

*os). 











* * Bh 

*a> 

:<• let 

11 

;s know 

wha 


you think of 

this idea and 

wl 

let he 

>r 

or m 

)] | 

• a p p 

r<>\ 

M'S it 

s< * 

If to you. 



• * Til 

( 1 

writ • 

i ^ * 

l 

is sti 

: 1! 

t urnitiL 

T over in his 

mind (as we 

> i i 

' > l >1 * > 


you ; 

a la 

‘ ) the 

■ m 

alter 

•) 

f gelting out 

an injunction. 



« 

■ t 

., ». i 

-.tin ; « 

u j 

K the 

pa 

relit 

(>t 

safel y ' -and 

we want to he 

::s 

1 

4- 

■]U 

ite sur«. 

• of our i 

:Tonnd 

before taking 

V.~ I 

any steps that 



mi 

ghl ( 

(> 

more 

hit 

trm t 

ha 

n good. 





< MIC f N'.STKf; < ’ T f i! > : . A I. Co. j;r \[ ## \*£ 


^ 1;| ^ probably -o to Wa.-hit..: on tomorrow. Wodncs- 
<i«n> aitenioon. ;imi take w ill: 1 ;: • ; > -•< *m i net <• lot of >pe<-inn *n< 
ol our advert i-im:; printed matter, package etc. used in 
connection wit;; ild^ j >;»r I icular {>?** • j >;i rat ion and shall also 
tako with m«- the oiauinai knviN of Injnnetion granted 1 »y 
tin* ( niiod Stat«*s < ourt> in l^Pd, island 11)01." 

A ‘hai.-d .\it g 11 -1 PJ. IPiln. to Merillat enclosing 

copies of tele-rams received from the Pacific- (’oast dis- 
tiihntin- agent- ot the ( hiche-ter ('heinical (ompaiiy and 
aut horizin- the employment of ()>car Lawler of Los Ange- 
Ics to defend a >nit in < ’alifornia. The letter further stated 
that the writer agreed with Merillat as to tin* evident un- 
fatrues.- of the Department in making a seizure three thou¬ 
sand miles a wax luM >u^e>t in- that if the ease were to he 

lri, ‘ (I 1,1 Lo " Aiiio'h- that Merillat should personally go 
there to aid Mr. Lawler. 

_ Ly -t ipulafion of <-ouu>el it wa> an reed I hat Doctor 
Skilling. Do-tor Lueien Sear-, and Doctor George 
Ho}la 11 < 1 were <lead. 

I hereupon conn-el tor the (iovornmont offered in evi¬ 
dence te.-tiniony giy.m by Doctor George Holland at the 

<>i : i ca-e. I he tc-1 inionv mi adduced of 

J),)r|,,r ; Mamv Jim! he‘was a phv-ician, 

11:1,1 ilVr ‘ 1 "• 1 *h;la*le!pi;ia about d<) years and had known 

11 ■ 1 * * 1 1 * 1 • > ■ > ■ • • <•!.».» and i d e n 11 i i e d him 


pnysieiau : >n’ i 

him. 


pill in i.-.-ue, \7j: 

\\ it ne-s had !■ • r 


!«i 1: a < t 

Known i 

n* i»r<»’her. 1 ! 

lotna- 

X l 

; 1 . \ v ! 

I tie-.- Ci i 

’itid not approx 

imatc 

'M he k 11 

x\ rhomas < dddester. 

Wit- 

• oc! < * r i 

n»ma*s < 

' 1 U ie.-l ef as a 1 

ami 1 y 

•l! ca ! le-1 

otlce ii 

i con-nit at ion t 

o see 

ad 1 le\ «>• 

• <1 tidied 

ni<*<!i.• ine unde 

r Wit - 

■!i no wi 

i 

■ It Wit He 

" - 11 i e matter < 

»r t h«' 

- !!r\'i , r 

ktt.• w w 

hat was in the 

■ pill. 

• -c11<»;(» 

f over ll 

a vii g anv conversa- 

> 

i; c - i r r i .* 

r Davit i 

(’ll l( iest el* ill !'( 

•ga !'i 1 

s o { t ! i e 

• nil and 

ha ! never mad* 

• anv 


“ ( t- 1)!, 1 ' 015 c\vr d<> it to Thomas (’hideslor.* A. 
* s,; ! ll:lvr 110 recollect ion. 1 know I never recommended 
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Witness had never n : de ; my surest ion |lo Davit! Ohi- 


dester reiiardi11 u' any chamies in tin* in.urcdn 
and never know ii contained hellebore. 

(>11 cross examination witness teslilied he 
Iiad nuM Davit! (’hidesler fifteen or twenty y 
Willies- lind been n very busy man. The bp 
wit ness |»i *<>1 >;ih!y know for oiirlit or toil y< 
di(»d hut il mil'll! 1m* fifteen years or twenty y< 
know Thomas riiidcsler ju -1 by his eoniinir in to witness's 


n low words witli him. 


plaro of business and having ; 

Asked if lie ever talked on the subject 
Thomas ('hidesler, witness replied: “Xot il 


*nts of the pill 

presumed he 
oars or longer. 
>t ii<*r. Thomas, 
■ars hofore lie 
*ars. Witness 


of drills with 
hit 1 have anv 


. and lie may 
used." Wit- 


roeolleetion of. except that lie would buy dlriiLi's, 1 owned 
a druir st*»r«* at that time, do \<*t. of oours 
have bouyht some little things there that In 
ness could not recall any of tin* conversatioi 

Witness did not know Thomas (’hidcsterj had formulas 
for certain pills. “1 knew he sold The pills, but 
2S { those Wore neVel* touched on. 

Witness was <piite -are he had n 
with < 'llidesler the properties of aloes. \f, itness was a 
pharmacist and was acquainted villi Thomas ( 'hidcster, but 
all they had ever discussed as to ingredients was as to face 
preparations or somethin'.:' oi that kind. As 
('hidesler was not a graduate pharmacist w 
* * 11 1 * savs he was/’ He had told witness he 


ver discussed 


rom >o!iie college o| pharmacy in Waslnn 


Hess con Id Uo 


1 it 


name. 


>id not know 


ked if Thomas 
itness replied: 
had graduated 
m though wit- 

!u* was Lira dm- 


ated from Philadelphia PoUeu'e oi‘ Pharmacy, The onlv 


time Tlmiiia- (’hidcster had anv talk with 


►artieniar inn rc< 1 ieiP s beinir a liood comhi nation was as 


to sonic fa<*< * wa >h and tin* matt(*r had entire 
his memory. \\itm*ss met Davit! !). ('hide 
11 ion ••'ii t ihis toward the end of Tlium 


»*. 


At tin* commit a lion referred to. Doctor . 


was in 


•esoni and witness also thon^'hl. Doctor Kkillimr. 


Doctor Skilling miu'hl have been 1 lie family 
witness {hoiiLi’h 1 he pre.^eiahod for t lie family, 
posilive nothinu - e\'er came np except face w 


Witness presumed Thomas ('hidcster ki ew about tlie 
properties of dm Li's and presumed he did, but they 
388 nev(*r discussed tin* matter. Witnejss never bad 
thoniilit of the subj(*ct until just now. 


witii(*ss as to 


y passed from 
jsler. Witness 
is (’hidester’s 

ames (Iraham 


physician and 
\\ i 1 ness was 
Jish. 
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<' i II (' 11 KSTKI: rilKM 


Doctor Lyman F. Kebler :e<ti ' ! that 1:.* was chief of 
speeial colial»oi-ali\«• investigations in the Food and Dnm 
Admmist rat ion <»; • * ! b-pa rl moat «»{ A li'rieull ure. In 


l!)0b 

h»* w 

a - 

ohiof of l 

h»* 

Dm 

u D i \ 

'i-ion 

ain’t 

a ho 

ui 

lb lb 

wit - 

Moss 

S ooi 

•lit 

i 

»ation wa 

- (* 

na hl:v< I t 

t t 

o iloal 

wi 

ill t 

1 

ID' 

' soiol 

11 liio 

side 

o j l ! 

lo 

work. !) 

i »ei i 

>r C 

i o\ l • f 

■ eaiim 

in 

a bo: 

ui 

J: M b 

am i 

look 

char 

a < • 

o! I In- I u 

l 

op | 

•iota 

ry -ii 

Io an< 

! af 

ler 1 

in 

il wiinoss 

had 

1IO (*i 

Dill 

loci ion w 

hat 

over 

will 

i i hi> 

1N 1 

»o » » 

f 

work. 


I )<>e1 or 

Cl 

over \\a- 

no 

w d< 

* * \ ( ♦ 
t 4 * » ■ 

wiin 

? * v, 

had 

k 

now n 

v .. 

.vii # 

Mori Hal - 

i Ik 

•o a bout I 










II( 

* did 

la 

»i p-momi 

»or 

Mr. 

\ I 

M < ‘ 1 

dial e 

ond 

ne l 

o 

wit m 

* s s s 

< >Hio< • 

in 1 

ho 

I >epa rl m 

«*i 11 

in 

11 »i ii 

He 

had 

no 

n 

■oolha 

•lion 

what 

ever 

of 

it. Win 

lies.- w a 

- -Ol 

•iim a 

Lfood n 

lanv pc 

oph* 

in 1 Ir 

0-0 ( ; 

a\ : 

Well Mol 

-11 

i n a i 

iy. in- 

oa i i • 

1 h o 

'•on 

’os pond 

rive 


w«i> so aiea; ■ 11 -nd»‘a\ oi - t m i to keep people away from 

^ * Do pji, a m ,, t a - n i m • h as j m >s- 1 1 >le. Witness was «j 11 i I ( * 
I>ii.-\ j>i*«‘j>ai■ il ia* lo <|‘iiio!'oo ! fit* !* i m> i 1 and Drim- Art. 

Ask.-d ii In* remembered anyotio submit! ima any litera- 
i nr«* I*> hhri lv-a rdinu I In* (’Iiiolio.-lor Diamond Brand 


:;s<p 

l )i 

t 

I i 1 -. Wit 

1 it ‘s — 

said I 

io saw 

m *nio 

of 

ih 

*• lit 

erature in 

delpiii: 

1! 

M IS } 1! 

iho oi 

on i pa i 

i> *> |*1 

a o o t»i 

l»l! 

i >! 

ness 

in Dhila- 

i 

in mill 

loot i 1 > 

n will 

i 1 In- \ 

i - i 1 i n a 

of 

o! her 

plants at 

the -aim 

• time. 

\sk 

od if 

i i o i i a < 

: na«i ; 

m\ 

e< 

11! \’0 

rsalion al 

1 hat li 

in 

o with 

an\; * 

m ■ o< s i 

i 

i m o i ot i 

w i i! i 

l ho 

o 

mu p, 

any about 

1 ho 1;!, 

•r; 

1 1 urc w 

it no-- 

* repii 

od. not 

to hi- 

km 

>\\ 

h*d a' 

o. Asked 

if ho 1 

lad ever 

ai'pr 

o\ ,•« | , 

an; 1:1 

ora up 

• o 

f 1 

In* ( 

'h mhos] or 

( 'll* “HIM 

• * ! 

« 4 

i K ’oil!) 

»a ny 

W i 1 1 1 o 

-- fop 

iiot! if 

• •it 

• 4 4 { 

in 

• i a< not, ho 

l!o\ of , 

M 

) p l’o\ t •< i 

! i i t O ! 

•;i: •: i t• 

for at 

IV olio 

oil i 

:oi 

• for 

inally. in- 

forma] 

? 

i \ 

. oi'fioia 

i iy oi 

■ oihe 

rw iso. 

! 1 wa 

> < * 

on 

i ra r 

y l o i hoi i* 

ill-! rue 

1 i 

Oils. 









A ski 

■d 

if In* i 

tad - 1 

'A 

ot( ; * 11 \ 

o h a n: 

^ { ’ > 

Hi 11 i t 

mature or 

booklet 


< J fir 

< hie! 

ho-! or 

< ' toUl 

ioa! i ’< 

unt 

>a: 

1 w 

iliioss ro- 


| died : ’* i do noj rooa11 an\." 

A-i\f<: i! i:o renio}n!»-re< ! e diown ;m\ derives ol’ liio 
federal com is by M itm ss replied. Xo, that he 

: decrees hut it wa his host recollection thev 

oamo tIiroiiai: the -Air,, in Philadelphia and that Mr. Chi*- 
dosior mowed willio - dio-r w i;i|«• witness was in the plain 
nnd I Iia! i- t In* rami' Inina w o ron-idered. Asked if ho had 
expressed any opinion lo Chid -lor in reference lo what 
lhe decrees meant wiln.-- replied: “Xo aelnal words. 

1 hey had no bearin- whalever on this produet under this 



rxiTKI) 
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] t n\. \\ it Hess did not remember w 

* , ( hidester this or not. it was *2*2 years 

aot reea 1 1 ail thos<* things. 

Oil cross-examination witness stated th 
present recollection of miking wit!i Mr 


t*Ns ease came 


! ‘icii was iiis i m k si 
end no knowledge whatever of it. 


Jt ho had no 
.llerillat before 
oMeet ion. I To 



I to you 

say 

it < 

lid 

or d 

know h 

‘(lire ol i 

t wh, 

ate 

ver. 

wh; 

to put 

on it. 





**(.). 

L 

That is 

the 

onl 

y aiiswi 

piles! i( 

Ml/ A. 

That 

l s 

ail 

i ea 

of it.** 






Witii 

less k !l e ’ 

a ac« 

'< )P 

dine to 

1 ’liiiad 

elpliia a 

Tout 

V 

el > r l 

nary, 

dost or 

and kn<• • 

v ( T 

ide 

s; i • ) 

>llO 

* * () 
t • 

Did \ (Ui 

ever 

s; 

*e t ] 

hose 

es, sir. 






\\ hen* / 

A. 

In 

my 

< >ftic 


“<). li 

i 1 he 

D« 

pa r 

■! mei 

:;in 

**(.). D 

o vol 

i ki 

low 

how 


in 


1 sa\. 


a n i 1 ( 
i hav< 


oo | 

hellicr lie told 
ayo and lie did 


A. i have no 
•lion you want 

* make to that 
no knowledge 


iat he was m 
in* w Mr. Chi- 
< >so (leerees. 


m \\ a shine! on / A 


in the Department/ A. As far a. 

• *lr. ( hidesier .li'OVe me eopies or s(«nt me co 
^c• I > it not a taei Air. Menilat brouehl 
t here to your of!ice / A. ! huv«• no recollect io 
his hrinirin.u- 1 hem there. 

" { l- ^ 011 ^ inV( ‘ reeolh*etion really of | M >w they eot 
I h (, re, have you/ A. Kxeept in- that I first 
1 ’hi ladelphia. 

^ L h I am lahvinii ahout Imw tliov eol to \<>i|ir office. Vou 


ha\-e no clear re-ollect ion at this lime how 


r. 


* in \ our oflice 
1 recall now, 

pies. 

those decrees 
i what ever of 


saw them in 


jiliey e'ot into 


not positive, 


your Washington office, haw* you/ A. \o, 
hut 1 hey wore there. 

Did you know Mr. Hoy!,., who wns in tin- Solicitors 
<Tfice / A. es. sir. 

tj. Ha\e you no recollection of his introducing 
d!>2 Mr. Merillat to yon/ A. No. sir. * 

D- An* yoil willing to sa\ that dijd not occur? 
A. Xo, sir. 

**/»!• ^ on W(il '<* in the hahit at that lime, wen* you nol. of 
seeine numbers ot people in connection with the matter of 


•> 0 ’> 
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<ln .'fr A Xl ’.' !"'• Vi ’>- saw Very few people 

'' * M ‘ n you be«rin to -»*<> numbers of people > \ 

WrH. h came litter, ill 1!IIN after the law went into eVfeet 
1W>,, in M;iy. 

A "<1 11 1 * *\ came and talked with yon about the Inw ;i> 
;ipp]ie< 1 i,, their proiiitels, ,!i,| they.’ A. Well. not exarl'lv 
ai>ou1 th«‘ Inw. because I mn not a lawyer. 

I iiat i- wind they talked to you about, thoudi. was 
it not. the way their product- Were affected bv the pood 

an,I Druy l»nv.' A. C-unllv the ... am! clmmic.-il side 

primarily. 

“ ( c h What did they talk with yon about.' A. The niedi- 

ral an< ! ( ^ H ‘inicaI side, t he rlaim> and representation* 
re^ai'dini;- the product. 

“ ( i • ,)|(1 anybody conn* there and talk with von 
a,)ont ,ll( * chemical and medical >ide of tin-e riiichester 
pi oduets . A. 1 have no recollection <>1 it. 

. 1 )o y ,,n ,lnl nuiiemlier imw whether t!n*y did or not : 

is that correct . A. ^ cs, sir. 

< t >. I hive pm a elenr recollect ion now I hilt Min saw these 
decrees in I 'hiladelphia A. Yes. sir. 

Von reeiil! when yon testified hefore in this ease. ,|„ 
yon not. Doctor.’ A. I recall that I testified - yes Mr 

That was l-'ehrunry 1>1. IDJJ. \Y SI s vonr' recollect ion 
l,< y ,, ‘ r ll "’ 11 "inn it i> now.’ A. I don't think so. 

V" ^•' ’ ll 1 " l; " 1,11 y<>Hr ernss examination. at 

tin- lorn,,-r trial, yon were a-ked ns to t|,o-e decrees and 

><>nr talk with Mr. Cliidester. ymi were asked. - And did he 

sllo ' v ... decrees at that lime." \nd von 

•"iD niiswi-red ‘lie probably did'.’ A. Yes. 

Were you as sure at that time that lie did -is 
you are now: A. Since that time I have seen ! I,esc decrees 
with the packages, and my recollection has heetl refreshed 
on that matter. 

• S ° • VOU lvnirIlll,rr 1,t * Ut ‘ r it now than von did 

Ill Ibjj; A. So tar as these decree* are concerned: w* 
sir. 

••y>. How did the split of the decrees refresh v ,nir recol 
lection as to what happened in Philadelphia in' A. 

1 remember 1 in* boxes. 

“( t ). Well, they \veiv in your ofliee with the boxes at¬ 
tached here in Washington, were, they not; A. I don't 
think so. 1 don't recollect the boxes at all. 
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“Q. They were in your oflice in Washington after you 
saw thorn in Philadelphia, won* they not ! A. Vos, 
sir. 

dPo “0. S<> tho Poxes must have been rad on after von 
saw them in Philadelphia ! A. I know tin* boxes 
wore on in Philadelphia. 

**p). ^ mi moan they were taken <»li and tho derives loft in 
yonr office and 11 m* i 1 taken away and tin* Poxes put on Pack? 
A. I don t think 1 ever saw the originals except in Phila- 
d(*lphia. 

“< L P An* not these papers yon saw. those produoed here? 
A. ^ es. Put tliosi* are not the ones that were in mv ollice, 
as far as 1 know. 

i 

"<). Do you know whether they an* or not.’ A. \o, I 
don’t know positive, they ruav have been ninic<. 

“V>. It was not an unusual thine*, was it. Doctor, for 
people to conn* and s<*e von and discuss with von the dimes 


1 hat were in t !n*i 


*i r i >u 1 >1 iea * ions ! 


\. In tp()(t it was. ves. 


Well, later was it .* A. Xo. 

A very common thine*, wasn't it .\. If they were 
willing to eive the mi onnat ion. yes. \ ereat many’ 
•*PP would not eive tin* information. 

P>nt a urea! many came in aijd talked with 
you a Pont the dimes that wen* in their various prepara- 
1 ions, did 1 hey not ! A. Yes. 

‘‘D. And ot course you could not remernher all those per¬ 
sons that came alter any lapse of time, eouhj you.’ A. Xo. 

"ty 1 hat was a ivenlar eiislom in the Department at tliat 
time, wasn t it, to have manufael urcrs comic in and talk 
with tin* representative oi the Department (oncornine the 
dimes they were usine.’ A. It wasn't so verv common, no, 
hecause we simply could not handle thi*m all: there were 
two of US. 

“Ph Well, there were so many came you eojnld not handle 
them, is that it ! A. Well, we discoiiraecd them from coni¬ 
ine- 

**Q. Didn t you tell us a while ae n a ereat many did 
eome not wit list a inline that ! A. A e<>od manv did come 
ves. 

:*!>7 “Q. They- came there lor the purpose of ascertain- 

ine from you whether their dimes were violating the 
law, oi* wjiether you could make any sueeestions about it, 
didn't tliev? A. Yes. 


•)•)•) 
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drillsA. X»t ill no. >ir. \W >.-,w vht ;V\v ,,,.,,,,1,.. 

U- bin’ll did you Wirin to numbers of |>e<>]>le’ ,\. 

\\<-ll. il caiiir latiT, in dins. ai’liT the law won! into HVcct 

1 Wb. iii Mav. 

• 

(y 1 1 •* A ca nit* a in I talked with you about the law as 

npplicMl to 1 hri r products, did they.' A. Well. not exactlv 
adoul tin* law. }>t*<*ause 1 am not a lawvcr. 

^c• 1 hat i'* w hat they talked to vou a 1 unit, thou ah. was 
it not. tin* way theiri product- wore affected by the |.\>od 

mid hni.ir law.' A. ( -ually tin* medical and chemical side, 
prima ri ly. 

W liat did they talk with you ados it \. 'j In* medi- 
ral and chemical side, the claim- and representation> 
reira rdina 1 he product. 

“*»!• f) ‘<J anybody come then* and talk with you 
about the chemical and medical >ide of these Chichester 
products. A. I have no recollection of it. 

“< L >. I >o you not remember now whether they did or not : 
is t hat correct A. Yes, si r. 

tj. lla\e \ on a <‘lear recol led ion now that vou saw these 
decrees in Philadelphia.' A. Yes, sir. 

" { i- Von recall winui you ie-tilied before in this case, do 
you not. l>octor.’ A. I recall that 1 testified: ve>. >ir. 

“(J. That was f-Yb n iary id. 1 IC-J. Wa- your’recollection 
1)( ‘ tt( *r then than it is now.' A. I don't think so. 

I' 1 * >°n recall that on your cros- examination, at 
tin* former trial, you were a-ked as to tho-e decrees and 
your talk with Mr. Chidester, you w ere asked. * And did he 
silow you t h<* original (h‘«ree> at that time.'* And you 

•>d4 ails\Vei*e< 1 ‘lie probably did*.’ A. Yes. 

“< t >. Were you as sun* at that time that he did as 
you are now.' A. Since that time I have seen these decrees, 
with tin* packages, and my recollection ha> been refreshed* 
on that matter. 

“(). So you remember belter about it now than vou did 
ill 19JJ/ A. So tar as these decrees are concerned: ves. 


sir. 


“Q- ^ mv ( lhl the si”-ht of the decrees refresh your recol 
lection as to what happened in Philadelphia in ldlli’.' A 
1 remember tin* boxes. 

“< t >. Well, they \vere in your office with the boxes at¬ 
tached here in Washington, were, they not.’ A. 1 don't 
think so. I don t recollect the boxes at all. 
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“Q. I hey wnv in your oilier in Washington after you 
saw thorn in Philadelphia, wore thov jiot ? A. Yes, 

si ’; . ! 

•»h.> **0. So the boxes must haw boon piit on after von 

* 

saw them in Philadelphia A. I kijiow tin* boxes 
were on in Philad(‘l])hia. 

*p). ^ on mean tln*y were lakon olt and tin* decrees h*H in 
your office and thou lakon away and tlio boxes put on back? 
A. I don t think 1 over saw the originals o''o|>t in Phila¬ 
delphia. 

* * p. Are not these papers you saw, those produced hero? 
A. ^ es. but those arc not the olios that were in mv otlicc, 
as far as 1 know. 

“p. ho you know whether they are or j ot .’ A. Xo, I 
don’t know })ositive, they mav havo boon e< >ios. 

'‘k>- P was not an unusual tiling, was it. Poet or. for 
people to come and s<*e you and discuss with vmi the druids 
that Were in 1 hoir pid»iieat ions \. In PM)(» ji was, ves. 

“p. Well, later was it : A. Xo. 

“p. A very •commoii thi 11 u'. wasn’t it . .\. If the\ were 

willing to ivi\'e the ini ortnat ion. yes. \ ureat manv 
-*hi> would not uivo tin* information. 

“p. Put a ureal many came in aid talked with 
you about the (Iniu's that wen* in their various prepara- 
1 ions, did 1 hey not ! A. Vos. 

*‘p. And ot course you could not remember all those per¬ 
sons that came alter any lapse of time, could von ! A. Xo. 

“P- 1 hat was a regular eiislom in the 1 )eparlment at that 
time, wasn t it. to have manufacl urers contc in and talk 
with the represent at i \'<* of the Pepartment concerning the 
(Inin's they were usinu.’ A. li wasn’t so verv common, no, 
because we simply could not handle them all: there were 
two of ns. 

**p. Well, there wore so many came you could not handle 
them, is that it ! A. Well, we discouraged them from com- 
in,u*. 

**p. I >idn t you tell us a while ano a ureat manv did 
come not wit h standing that ! A. A uood manv di<] come, 
yes. 

bib **p. 1 liey came ilien* tor the purpos * of ascertuin- 
inu 1 rom you whet Iter their drums were violating the 
law, or whether you could make any sumuvsl ions about it, 
didn’t tliev? A. Y<*s. 


*>•) I 
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A. Y<*s. sir. ' * 

“Q- And while t j 1 1 o > e siiii’ii'esiions were riot <»i<*in 1, von 
did nicilo* s 11 it m *> i ions as to what < r j (n 1 1 (1 }»»* «j <»y i * *. <>r murid 
h ( * <l <! nc. A. Xo, 'jw didn t do that. \Ye simpiv pointed 
out what was wo, simply pointed out to tin* people who 
rante that this law repaired simpA trntiit’nl statements. and 
it there were any statements on the package, or on tin* 
lane , that were not t rut lit ui. and * he\ knew that hotter than 
we did. why they should be eliminated. 

“Rb h or instance, don’t you remember calling' the alien 
th»n ot tin* people, that the u<e of the word ‘cure’ was 
wronir? A. T<*s, <ir. 

“Q. You did that whenever- your attention was directed 
t° it. didn t yon/ A. That information was pub- 
dbS limited, went out in the press. 

“ Rb In addition t«> that you would call anybody’s 
attention to it that came in to talk to you/ A. Oh. vcs. 

” Rb And i< it not a tact you would aho point out what 
you regarded as exaggerated statements or- excessive claims 
in advertisin"- matter*/ A. If we could determine that fact 
from tlie information available; ves. sir*. 

“ Rb And von did make suvnvstions from time to time of 
t hat nature / \. Yes. sir*.” 

On redirect examination witness testified that thev called 
people's attention to the misuse of the word “cun*" be 
cause it was recognized m the medical profession and mod: 
cal lit oral u re that there are few druus that can be looked 
on as cures. 

Tin‘i*enpon Charles H. Merillat was ivoaMod and • -*sti 
tied that tlie decrees offered in e\*idet!ce were the same pa 
pers that witness had taken to trie office of Doctor Kohler 
and thal wh(*n he took tlmm there tliev had the sun 
A99 pie boxes on them fixed about as thev were now. 

itnoss did not alter- anytbirm- tliat lie took there 
and took them with tin* boxes just as thev came attached 
to tin* derives. Om* d( k e]*ee that did not show anv boxes 
attaelied witness took over also. 


1 he testimony on both sales beinir closed, eounsel for 
the respective parties. District Attorney Rover for the 
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United States and P. H. Marshall i'or defendant, addressed 

the jury. I 

In the course of his argument Mr. Rover dwelt at length 
upon the fact that it had been testified by expert physi¬ 
cians upon the witness stand that beyond the amenorrhea 
were various diseases and constitutional causes for which 
the pills in question would not be remedies, and continu¬ 
ing, said: 

“So that from the testimony of every livjng witness on 
this stand, from the testimony of the doctors produced by 
the defendant, every one of those doctors a|gree that cer¬ 
tainly in only a very small percentage of cjises or causes 
of these morbid conditions are these pills any good at all. 
I should say without fear of contradiction, if we talk mathe¬ 
matically, tht* testimony of these doctors indicates to 

400 us that in OS per cent of the cases the ]fills are worth¬ 
less.’ ’ | 

“Mr. Merillat: There is no such evidence,! vour Honor. 

| * # 

“Mr. Rover: I say that that is a fair inference from the 
evidence, that in 9S per cent of the cases these pills are 
worthless: and T will stand by it. 

“Mr. Merillat: 1 object to that language, if your Honor 
please. 

“The Court: 1 overrule the objection. 

“Mr. Merillat: Your Honor allows the exception. 

“Mr. Rover: A statement that has 08 per cent lies in it 

and 2 per cent truth in it is a false statement \ 

“Is this manufacturer fraudulent? Does she show good 

! # 

faith? Did he believe that the claims that hje was making 
in this booklet were true? 

“It is unfortunate that he is dead, because ft is not pleas¬ 
ant to talk about a man who has passed beyond: but I have 
a right to think of the women of America w|ho have prob¬ 
ably passed beyond, and I have a right to think of those 
who are still here, the ones we want to keep here, the ones 
that we do not want the successors of the deceased 

401 man to continue to fool at the rate of j 450,000 boxes 
a year—nine pills for $1.20 or 20 for $2, T think the 

price is. Of course you get a nice booklet jin it and you 
get some raw cotton. It is a very pretty box Kvith a picture 

15—501 6a 


i 
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ot a lady looking al the moon, and, tied witli a prottv piece 
<>! l»lu<* ribbon. A yo<>d box to keep hair])ins in and things 
o{ that sort when yon ai'r 11 1 r<>11u 1 1 with it. 

“Do you believe lie was telling the truth ! He was a 
shrewd buM ne>> m|m. a]»pareiitly. He apparently built up 
a profitable business. lie dealt in real estate on his own 
account a no apparently made money. 1 hat takes brains: 
it lakes intelli^euee. He was not a moron. 

“\\ha< pains does fie > to before he advertises to our 
women that he will eim* every kind of morbid numstrual 
condition that t he\ are mitterine* Irom? What pains does 
he eo to.’ Wei:, he had hi> brother read some medical books 
to him once, and he read some ot those books a train, and 
then he went to a man named Sayre in Philadelphia, and 
he says lie went to a doeior named Holland. You heard 
Holland - testimony read yesterday wherein Holland de- 
nied it. 

d n -’ He relies oil a lew books, and he sends this book- 
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I am not norin^ you say tliat these pills are not remedies 
for all of the-e things. 

“Did noi Davitt FhideMer have it within his control to 
hud out ! nun reputaoie i»hv<ieians the verv same thin <r 
that those men have testi 1 1 **d to.’ IP* shut his eyes : he did 
not want to know. He talked about hellebore and cotton 
root having certain i proper!ie<, and iron and aloes having 
<-ertain properties. ,Of eonrse they have. But Davitt (fhi- 
destei* or 1 homa> < hide^ter <>r Mrs. ( hidester or no 
dbd one eI>e i^ e\ it u’oiii.u - to fmd in any book that was 
over written, and they are never <roinsj to find from 
the report - ot any physician who ever lived, that the in- 
irredient- in the t’hichester pills an* a remedy for all sev¬ 
enty of these ciuiM'S. 

“I say lie did not act in "ood faith. He closed }iis eves 
to t he truth. Ib* made t hese si a t .‘men t s with a careless and 
wanton dm regard of their truth, and he did it, mv friends, 
to brinir into that th»ve->t«iry buildim*; in Philadelphia the 
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coin of tlie realm. It wa ' a money-making proposition. !k 
was a patent medicine man a fact mvr. 

"Do yon think that man was honest/ ! 
acte< ! in g< m >d fai t h / 

“It he had spent li\c minutes in i}u» ritv 
and had hcen holiest about It and talked to ; 
sician, this booklet never would haw' 
market. 

404 “ But it is going to he said. ‘I 

morbid menstrua! conditions" thi 
due to cancer or tumor or that sort of t 


men lit wet t eet, colds, a 


c j i a n 


*<> \ <»n 1 iiinl; lie 

<>f Washington 
i reputable phy- 
b(*cn on the 

bdn't mean 1 >y 
that were 


! 1 gs 

I ! i ) M ** 


1 S 


dmply 


i * • 

i rom one Hlaec 1 <> another. 


i. but (‘speciallv 


a shock, and things of that sort, and anemi 
colds and wet feet.' The booklet says lhait. Some of the 
defendant's doctors liave been asked whajl this language 
meant. Well. Hr. Rogers said it simply mj*ans to me that 
we eliminate cancer and tuberculosis, and All those things, 
ami simply means, we will say, ordinary menslrual irregu¬ 
larities. 

"Gentlemen, this book was not written for Dr. Rogers 
and it was not written for the oilier physicians of "this 
country, and it does not mean a thing to me what this book 
means to the physicians of this country. What does this 
book mean to the man, and especially the woman, who gets 
it through the mail, or in whose hands it jinds itself, and 
who reads it/ 1 lie women are ihe ones w«j* are interested 
in. What does this book mean to the woman who roads it I 
Ammenoi i hen, su j > pres si < >n oi tin* mei i ses, <|l u< * to colds i 11 - 
health and other morbid causes.' * Ill-health' has been de- 
linecl here as any deviation from inormal health. 
405 Would not any woman, suffering from amenorrhea, 
say “Of course I am in ill health. 1 jam not feeling 
well, I am not healthy, 1 am not in good health, therefore 
I am ill, m ill health, this book savs these remedies are 
good, are beneficial for these troubles of mine lhaf are due 
to ill health. Is that not a lair position/ \\ woman reads 
this book—you gentlemen have read it also] There is onlv 
one conclusion to come to. I submit it is fiiir, as outlined 
by tin* language, that when a woman reads that book she 
comes to the conclusion that by her scanty, over-profuse, or 
lack of flow, is some sort of a morbid menstruation, some¬ 
thing out of the ordinary. There is something wrong with 
her. She turns to the book, and this book! says that this 
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\ 8 :l r ," li ‘!‘ ,l - v lor *».!? conditions, all-inclusive. It is - 

n .' 1 •' ! t • you or your sister mav he suf 

lennu* I rom. p>,» ,, , .. * , 

i ‘ ■ • ' 1 i! !l women to rt*;i<] 

la- to!<i Mm- i„ Mm book. there is one wav 

” !• ■ sai.i -This is -oo.l for antenor- 

"‘ K li,,: ! " misplacement of the womb. 

..... jt!""-viso|n-i| tfertts. it is not <!ue to tuberculosis, it' 

! i’ *••»«<• it is not ,1m- to tumor.” a-itl so 

. .' (> ‘ :,Ml ‘'!‘.‘2-<*< 1 lilt* sovontv cniiscs it 

would no? v ..;,i * 

‘ ■ , • ' tax H* a remedy tor. |)«, vmi 

l>" yon think he would 

MI V . . 1 :i in I’Ibladelphia If he toh! 

' n "‘ : ;! ' '■ >-.u : If he told the truth as w g 

n "' V - ' 1 '•■--itld not do all t!„. things 

! ■■■■:,; if i:e told the truth and said. 

,:<v . : : ‘f • eliio; i.-is is a fre,|Uent cause of 

ameiiorrhe.-.. ,t - f.v, :■ h ,I„. you,,- women and vou 

rntts, lake tncse pt-i . they ..lain iron, but volt 

U <1 \ t * ! ( ) till** t I it ‘til (>’•••’ - I* « ,. . , 1 « 1 , , 

• •' i • "i i w<> months. Ik* would 
not sell 4 ’ * : > IH >') .... - \ , , 

' ■ ’ ‘ • ' >!v }<>nrsolv(*> that <|!lr> 

l\°" as .!°, "• r > [ •• know now causes these 

i ' UI ', S - " h " :, ‘ !u !: |' "'■-!<! lie be sell ill- these fills 

together witli tho i . 

. " N ""' Cuff he:-,.. having come to Wash¬ 
ington, on the <|t • • ai h. submitting his whole 

proposition to the I ».-;>« rim. „! of Agricnllare. and he sav>. 

o any,Inna >,m \\;dl with me. -eiith-nten. ,-liana,- mv lii- 
.... y-ui will. I am ai your sendee: 

‘ ’ ;n " ' ■ V.e I. he discovered from Mr. Meril- 

, i!l ' ,,wn •"'lernex. so far ; -s Mr. Merillat is con- 
cerlU,,, • + ! '"*t -rive the formulae to the l)e- 

T r. r - n v;?. ,! >'■ 020. We iin<i 
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• v , ; . ' ' Oit-u t III* 

' . . r '- r - 1 -sl, T. ajiparently, in 1918, gave them 

certain mgredu-tiis for i'lanmnd llrand pills, which is not 
the Iortntila we ar<- talking about now. In 1917 he had 
given another formula, which wa- not the formula we are 
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talking a bo ul now mid ■ lich is noi the same as the oilier 
formula which he gave Hie iVpartment of Agriculture, and 
‘' 'C * 1 >! -indicant tar! io noli 1 l oat in these two formulas, 
wiiicli lie gave before, col ton root hark was not an in¬ 
gredient. Is llial good faith.’ ‘Here is my literatim- tell 
nm where i am wrong.'and In* gives threodifferent formu¬ 
lae, and he leaves notion root bark out of the oilier two. 
as he acting in good faith A' 

| 

!ns -\1 the eondusion of all the evidencl* offered by the 
respective parties, tin* liliellant and the libellee, the 
libellee requested the Court lo grant tliem the following 
instructions, which the Court refused to gram and allowed 


libellee requested the Court lo grant tliem the following 
instructions, which the Court refused to grant and allowed 
an exception to the libellee to Cm rdAmi to grant each and 
« v orv of said ins! met ions : 


Prayer Xo. 1. The jm\ are i sirm-db p, relnrn a ver¬ 
bid in favor of defendant. 

I i a\ ei Xo. 2 . i on nr** gnu reet**! 1 lh.it i. lor * ''on can 

* etnl i i a \ ei did aga 111 st <'ei< * : .ant, von must and, from the 

evidenee: 

1 ii si. i nat the piii w. i i . ’.or i; ‘ t * ? i 1 seeks to 

condemn ni this procec<ini. a • \ v 1 1}ioa; .an d value for 

purposes for which they were r m ;• • ; C ... : : 

Second. 1 hat ueteiuaiiii Ip • liee eaclualiv knew 
said pills to ho without such modi iaa \aium »,r would have 
so known exeepi for his wanton or ed h-.-s n-vied to in- 
Ionn hansel! coucern:i! , :‘ [hew ti'ue medicinal val ue. 

i i a v (* r No. ... i j:; • • i ] r . is 11isi rud <*d that the 
com ts and t h<* j 11 ry 11 a\’e 11 . • ;»ro\ ; nee wii.■ re \ he ma 1 - 
t(*r in quest ion involves t li<*re: ernes of medhuae exeept in 
cases ot falsity and fraudnh in ; vpivsentaiioid. You are 
not to decide the question on the gr and that you believe 
a physician should be employed or f>u Cm* ground that tliore 
are moiv efficacious methods of treatment than tin* nills in 
question but can decide in favor of the Cnidd States only 
\\ h(*i e 11 1 (*i (* cannot be lion**>t d i! i e ;, ei i • es oi opinion with 
respect to the relief or remedial nature of the pills in ques¬ 
tion. 

1 ra\er Xo. -4. I ho .jury is iu<iru *teb that :n order to 
find a verdict in favor ot the ( nil * .*< 1 Staters it must find 



• )0^ 


( nrciiKsTi :; chemical co. et al. vs. 

is a remedy for a! thrn.e ••onditimis. all-inclusive. Tt is a 

V ‘ ■ 1 yot! or your sister mav he snf- 

iornur ! VOVA The V’ • *• 
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•. * # ■ 1 ■ i o . i.• * book, t hero is oik* wav 

", n -. , V , S: " : -This is good for amraor- 

K.t. |.io\!,.f.: !, ; . no (: v to inisiilaci■tnciil of the womb, 

..... i; !!•>! line to t uherenlosis. it 

1 1 '' ' 1 • !i ts not due to tumor.' and so 

on am. so on. and itinerated tile sevciltv causes it 
''V' :U! **“' Of.tt V. i f,! .not tie a remedy for. Do v„n 

I ‘.'f: , v ' ' <! ' : ■ " T> ■ Do you think he would 

. ; 'iin'di-i: in I ’lii!ade!])l,ia .’ If he told 

■' ■' If he told the truth as w,, 

, l! .!"*"• I 1 : !; ■■■■ ■■' = !.! m.i do all the things 

„ m , • * '■ ' : • ( t he t ruth and said. 

‘ ' •'/- • r ^ ;,: '•'»> > s a frequent mu so of 
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* ! • • • yourselve- that urn- 
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N '’" ls " •' ore. having come to Wash- 

*‘‘ !ni !i. siil>mittini** his whole 
m ‘ : ' !lt ,5t ’ .Wrieulture, and lie says, 
•' 1 ‘- ^'vnt h-rmni. ehanire niv lit- 
, t / *; ::v >'“11 will. 1 am at your service; 

; :l!: ; ; " !:i - : - ■ iseo\ crcd from Mr. Meril- 
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a formula in : 

1 1 {* j 

true to for?; . 

We 


“ ‘ :> *i 1 time in V.)'2(). We lind 


, " ■ * 1 “ 1 ' , Ilf 1 III|V 

Mi.ov now that these pills contain four 
ingredien s. Ur. (-rtlla* told the Department of -Wi- 

CHlt “ r ? ,1,a! : ■ > fore this suit was tiled. 's„ 

wo . < Il,! i' uoav a I la i wa> in the pills when we filed the 

>u "‘ . A ow ' !r . C «*r. ajiparentlv, in lids, gave them 

certain ingredients for .. I Itraiid pills, which is not 

the lortiiuln we are talking about now. In lf»]7 ] 10 
given nnottier fonntil.i. v hieh w.i- not the formula we are 
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talking about now ami - ’.id, is no! ihe s;,m, as the other 
formula wnicli ho save the 1 Vpnrimcnl of Agriculture. and 

'V.' •' >! ' !lll, <-anl la,-! in not.- that in those two formulas, 
\wiieh tie gave he!ore. cotton root hark 

-n-dicnl. Is that uoo<I faith.’ 'Here is m\ 

"' ,K r i ; ' : ' ni "'•'’"-■■ami ho give* three'.. 

<M*. and lie leaves cotton root hark out oi[ the olhor two 
'*as lie acting in ^ood faith;" 
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Hial the pills m «{iu*>iion wvro ; I on the market falselv 
and fraudulently. It must timl this false and fraudulent 
character hy (dear. slron- and conviiu-in.ir proof, The bur- 
<len ot proo! that tin* representations concernin'.** it were 
false and Iraudiih-nt rests on llie Government and unless 
yon find sueli burdipi of proof in favor of the Government 
and by clear, strong and convincing evidence your 
4ln verdict mini l>e in favor of the defendant. 

1 rayei- Xo. ;>. 1 lie jury is instructed that the 
detendant had a riirht to <*ivc honest expressions of opinion 
as to the remedial or relief effect of the pills in question 
a^nd that it is only in cases of falsity and fraud that the 
i uie I- ooii and I) r;; es Act ha^ a oplicat ion. 

“ I'raver Xo. (>. 'i on are inst rncted 1 hat you liave no ritrlit 
to decide between conflictin':- medical theories. If \,,u find 
trom the evidence that there i< a difference of Opinion 
umone iepulable physicians as to the medicinal value of 
pills ill puestion. for the purposes for which they were 
put upon the market, or as to tin* proper method of treat- 
ni( ‘ 11 ^ iMr conditions tor whicli said pills were to he used 
you have no riirht to decide these questions. 

“ i‘rayei* Xo. <. before you are justified in tindinir de. 
tendant-hb.d ee uuilt\ of i raud. or of wilful or wanton reck¬ 
lessness. tile eyidence tending to prove the same must 
411 he cl.-ar and eyiivin.-inu. A mere mistake or ernme- 
ous opinion is not fraud. 

“Grayer Xo. s. You are instructed that unless you find, 
trom the evidence, that the pills in . ,u.--t i,» n will not -iv.* 
relief from amenorrhea due to colds, ill health, and other 
morbid causes: and will not irive relief from diftieuit. pain- 
lul. over profuse and any other morhid menstrual condi¬ 
tions then said pills are not misbranded under the law. as 
they an* not represented or held out as a reinedv for all 
<>fIn r atnronl rattsi >■. pr a : ’ other menstrual conditions. 

Prayer Xo. !>. Tin* jury an* instructed that if you find 
<‘itlnu pai i \ to the suti lias not produced anv witness or 
e\ idnice material to the issue which it was in its power 
to product* that you may presume such evidence if produced 
would not l»e favorable to such party failing to produce 


same. 
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“ Prayer Xo. 10. You a e in>t ructeel that tin* word * false' 
or the words ‘false and fraudulent* as used in the 
412 Food and Druids art and a> used in the janiended libel 
tiled by the l idled Slates in tins rase| means some¬ 
thing more than a iimn* untruth: tliey mean an untruth 
collided with a 1 yi11u' inteni, or an intent to deceive or to 
perpetrate some fraud. And you are instructed that the 
l nited States must prove sueh intent a> here chari^(.*d and 
if in your opinion the l’nited StaV- has not sustained the 
hnrehm of proof on it in sueh ivspert then your verdict must 
be in favor of the defendant. 

“Williams vs. Territory 27 L. Id A. 1033 10 (Ac. 
314. 

i Am. Fin;'. Huey. Law (SOI. 

Abbott's Law Dictionary. 

Webster Xew 1 ut. Diet. 

Century Diet. 

“Wharton's (’rim. Law. Nh Fd. See. 1 sb. 

“Prayer Xo. 11. You an* iuM meted that it is not within 
>our province in this case to d termine the eflicaey or the 
contrary ot tlu* pills in epm-tum ;n the uses i n* wliieh thev 
were olTered to the public: that the sole question for you 
to determine is whether tie* represent at ion*< respeel inn,' the 
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“Prayer Xo. 12. Tlu* jury are instructed tl at if you lind 
from the evidence that the defendant Chide sot hoimstiv 
placed the matter ot his literature in the iiantls of jds law¬ 
yer with instructions to make the literature conform to 
the provisions of the Food and Drue Act and the amend¬ 
ment thereto and that his attorney, Charles 11. MerillaL 
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a\ii1i reasonable care honositc 1 - 

.. 

414 his el ion I Cl'iiVlt' - 7 "' t/’.. I" 

■ in n! ( h.destor that as revise,] it did conform 

, ;u " ,)r "' ,;nv and Chidester made 1 1 , 

changes sus;<resteif hv i>ts ..m .. , , Hi, 

tho 1* !• ,' ‘>"""iey m the honest Mief that 

are instructed that y,.„r verdict should ho ^ I"' 

tendant even though you believe , ' tk '' 

the booklet were too broudlv t n 1 , > 1 !,ll ‘nts in 

have been different.'” ,!u * wor,| >".« should 

And thereafter the Court chanred the jury as follows: 

“Gentlemen of the jury, this suit is !,rou<dit hv the Fob 
States under tho Food and Dries \,. t , j ,u,(d 

»."IF 

tie effect of such article or any of the inlrrodients'or'nb' 

".. trsTr' ,N v ,,,iu ' i- 01., ,„„i 

41') a,r ‘ 1 r;'<nides tor tlto condemnation of anv pack- 

41.) airo coTiinmnur such n L-ihrl. * 1 lCK 

"In this case there are two eases before vou wbb-b 

boon united for trhl invnlvlm- ,1 ‘ " 

- '' 'Hvcrntnent. ,n tins case. has tiled what is call'd a libel' 

•v YT - rn ! ,rl1 I,k< * a ration i n an action at law* 

J" >fV l " s '; ,s * or * ,, 1,10 facts on which i, claims the rH,t 
" "’If'7 l*ro,.orry. but. as a matter of eonvoniemo 
I shall 'refer hereafter to the Government as the plain f' 

'j', ' '7'77 s n'vnership of these pills as 

•••Vow ;!„• allemition in this libel. i„ substance U 
these pills are misbranded in this, that each and e-erv na t 

the followin'. statements appear: " 

fu'liet tor Ladies—Worth proved—Reliable Cir 

m-o-f..r 

to colds, ill-health and other morbid canses)-For‘r)ysme- 
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norrhoea (Painful or scanty menstruation). The in- 
41 <> tensity of suffering varies. In some, the pain is 
moderate, eontinning only a few hour^, or it may he 
agonizing as to cause fainting, and undermine the patient’s 
health. In all such eases, we earnestly recommend that a 
regular course of treatment with ('hi-(’heelers Diamond 
Brand Pills he taken at each period for three or four 
months, when our remedy will he found to gi\je lasting bene¬ 
fit and genuine relief—To prevent difficult, jpainful, over¬ 
profuse and other morbid menstrual conditions, and to keep 
this important function normal, take one pjll three times 
daily for a few days before the 1 expected reappearance of 
the menstrual llow. Our Diamond Brand 11*i 11 s can confi¬ 
dently l)c depended upon—Worth any money to suffer¬ 
ing females—X<> lady should think of being* without this 
valuable remedy, and avoid long suffering—cannot be sur¬ 
passed— For severe pain they cannot he surpassed for re¬ 
lief given they are truly wonderful- 

“The libel, after setting forth that these statements made 
in the booklet regarding the curative and therapeutic effect 
of the pill, and of the ingredients and substances contained 
lhe?*cin, are false and fraudulent, in j that the said 
417 drug contains no ingredient or combination of in¬ 
gredients capable of producing the therapeutic effect 
claimed for it in the statements, and in that >,1iid statements 
wen* applied to said drug by the Chichester (j'homical Com¬ 
pany knowingly and in reckless and wantonj disregard of 
their truth or falsity, so as to represent falsely and fraudu¬ 
lently to purchasers thereof, and to create ii| the minds of 
purchasers the impression and belief that lie said drug 
'was in whole or in part composed of, or ('Obtained, ingre¬ 
dients or medicinal agents effective, among! other things, 
as a relief for ladies, as a remedy for functional derange¬ 
ments of the female organism, for amenorrhoea, and dys- 

j 

menorrhoea and to prevent difficult, painful,| over-profuse, 
and other morbid menstrual conditions, wheij in truth and 
in fuel said drug was not in whole or in parl| composed of 
and did not contain ingredients or medicinal! agents effec¬ 


tive 1 , among other things, as a relief for la die? 
edv for functional derangements of the 1‘cml 


H, or as a rem¬ 
ale organism, 


or for amenorrhoea or dysmenorrhoea or toi prevent diffi- 


o*> 1 
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(nil, pamhil. over-pro}use or otlior morbid menstrual con- 
dit ions. * 

,s '° ikat ihe < xowrnmoni. in substance, charges 
^ I:|1 representations were false. and further 

that they were fraudulent. So tin- first tliinsr for you 
t lemon to dotermine is whether these statements an* sub¬ 
stantially trim or not. If they an* substantially true, if 
Ilu-so drii.us wil! do what is claimed for them, then’you need 
1 "filler and you should return a verdict for the 
fondant. 

**A statement may be falx* and yet not bo fraudulent. 
A man may mala- a t,a!sc statement, heliovimr it to be true. 
In such a en>e he is not making a fraudulent statement. 
So it you find. a> 1 >ay. that these statements are true, you 
m ‘ 0(] further. If > ou find they are fa 1st*, then the next 

Muestiou for you to determine is whether in making these 
statements tin* defendant was -uilty of fraud, that is. did 
he know that these statements wore untrue, or anv of them. 
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wen 


inannt art nreis. and naturally, ordinarily, would know the 
‘•ffert of driurs. as expert, to that extent* in their lino. You 
should also consider the reasonable meanimr of this lan- 
una-e. and especially the meanimr that would naturallv he 
at tarbed to :t b\ the parties whom the makers intended to 
,I>( * il oe aUeeted by it. and consider the meaninir which 
• he makers had in their minds when usimr this particular 
huiiruanc. And vnu miidit take into consideration the ncifo- 
tiations, throuirh their counsel, with tin* Department of 
u nl me. \*o; that the Department of Airriculture was 
a body to (Ietermine whetlier or not those statements were 
true or faUe. hut -imply as hearimr upon the question of 
tin* irood iaith ot tin* defendant in making these statements. 

‘Aon an* not concerned here with settlim*- controversies 
between ditlerent schools ot nu*dicine. cither as to the use 
ot pa 1 1 iciila i druuor as to thi* proper dose of anv partieu- 
lai (buns. 1 In* law recognizes that there not oulv mav he. 
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fences of opin- 
aetitioners of 
‘<1 in 1 lie sense 
course, such 
them to exist. 


l)iit actually arc, > rl’ectly honest dillet 
420 ion between diflerenl schools and pi 
medicine. In that you are not concern] 
nf >ettlinu' such ■*<» 11 1 rnvrrsies : although, ot 
honest differences of opinion, should you line 
in respect to the effect, the efficacy, or otherwise, of the in- 
u'l'ediciit" and combi nut loin of i ii'Tredicnt s composing these 
pills, mi id it properly reflect upon the question whether the 
representations made by the company were| true or false, 
and were fraudulent or not, as the case may |>e. 

* * You will perhaps have sat in other cases,land have been 
instructed as to the burden of proof and the amount of 
testimony necessary for tin* plaintiff to produce. Now the 
burden of proof in this case is upon the ([rovernment to 
prow, in the lirst place, that these representations were 
false, and. in tin* second place, that they wi 


In an ordinary civil case the burden is merely to prove the 
fads by a preponderance of the evidence, that is the jury 
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4*24 “Mr. Merillat : ! understood it was Ifor tlie jury to 
construe the words that wore in the booklet andtlie 
sense in which'they were used. 

! { () nrt : \ es. that is a question for you to determine, 

u'ent lenieu. 

^ on ma\ retire and consider vour verdict.** 

And t hen»U])on the jury retired to consider of its verdict 
nnd 1hereafter the jury returned a verdict iiiidin.u in favor 
* d the plaint lit upon the issues i > r < * - (* u 1 1 < 1 to 11 . 

i he fore-oili- is the substance of ail the testimony -i vou 
and the proceedings had at the trial of sar 
cause, and be it further remembered tluil eac 
tne separate* and several exceptions taken 1 
the libcl-oes (styled ••defendants“ also) the 


in- styled ** plaint i ff" also i to \ 1 


lie ruiin-s <» 


in- the progress of the trial and each and .* 
ce*pi ions 1 a ken t >y counsel tor tin* libellees w< 


1 consolidated 
! i and every of 
>y counsel for 
libellants be¬ 
ll he < ’ourt dur- 
di of said ex- 
re dulv taken 


• is hei ein atoiesanl ano only entered upon tin* minutes ot* 
he Court and tin* same made a part of the record hereof 
and because the matter- and things hereinbefore re¬ 
in order that 
ieir cause re- 
t<> consider of 
y<Mj the < 'ourt 
ia\c I lie same 


4--> <*iied are not matters ol record and 
the iibellees (deleiidanls) mav have 1 
viewed on appeal and before tin* iur\ i'etired 
its \erdict tin* li be dees b\ their altoruevs m< 
to si-n and seal 1 his their bill of except ions to 
lorce and effect as if each and every of solid exceptions 


had been separately and sev 


erailv >i-ned am 


motion by tin* Court is i»i 
tender this 1 heir bill of e\( 
to si-n and seal the same according to ihe si 
case made and provided, and it i> aceordin- 
tor then, this 15th day ot dulv, 1929. 

dXXXIXCS baIiley, 


tilled; and thereupon libel-ees 
‘pti<uis and replies! tin* (’ourt 

at tite in such 
v done, now. 


A astice . 

Service of copy acknowledged this 31st dav >f Mav, 1929. 

LEO A. ROYER*/ 

l . S. AtfonV'ff, Alt a. joy l u'tejt States. 


sealed, which 


To Leo A. Rover, Esquire, Altorney for libel 

Enclosed please find a copy of the bill of < 
are this day filing in the appeal from t 


llant: 

xcoptions we 
ie judgment 
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IN THE 


i 

Court of Appeals of the District of Colombia 


No. 5016. 


CHICH KST ER CHEMICAL (XX A X D EL IZ A BIpTH 
M. Cl 11 DEBTOR. APPELLANTS, 


vs. 


EXITED STATES OF AMERICA, APPELLEE. 


BRIEF OF APPELLANTS. 

I 

| 

This is nn appeal from a decree of the Supreme 
Court of the District of Columbia that certain pack¬ 
ages of Chichester's Diamond Brand New Stvle Pills 
were misbranded and condemning and forfeiting 
same, with judgment for costs against defendant 
(Trims. Ree., pp. 19-20). The appeal is by the Chjich- 
(‘ster Chemical Company, the firm name or style 
in which the pills have been on the market sjnce 
1881, and Elizabeth M. Chidester, the owner of!the 
business (Rec., p. 163). ! 

The appeal is on the ground of errors in the lad- 
mission and exclusion of evidence, the submission 
of the case to the jury when there was no evidence 
to go to the jury, and errors in instructions to jtht‘ 
jury and improper argument to the jury. 
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The main errors may he grouped into these 
classes: 

1. That the court, the case being one of alleged 
fraudulent intent in the language used in a certain 
booklet accompanying boxes of pills sold, it now 
having to be admitted that the sale of the pills for 
amenorrhea, dysmenorrhea and overprofuse flow can¬ 
not be prohibited, refused over objection and excep¬ 
tion duly piken to permit to be read in evidence let¬ 
ters of instruction and direction from the owner of 

the business to his attornev between the vears 1908 

» • 

and 1920, to revise the booklets and all literature 
to conform to the pure food and drug acts, regula¬ 
tions and decisions thereunder and to solve all 
doubts against the owner and in favor of the law 
and ethics, which revisions were made by the attor¬ 
ney and reports made by him that as revised the 
booklets and literature were criticism proof, the re¬ 
visions as; made being adopted in the booklets 
printed (Mut. Ins. (’o. vs. Hillman, 145 U. S. 295). 

2. That the court admitted in evidence a certified 
copy of an alleged record of the Department con¬ 
taining matters of evidence, the original of which 
paper would not have been admissible in evidence, 
and which deprived defendant of the constitutional 
right to have witnesses produced and subjected to 
cross-examination (ex parte LaMantia, 206 Fed. 320; 
Schabew vs. 8., 6 Ct. Cls. 230: Robbins vs. Town¬ 
send, 20 Dickering 245; Prigg vs. Lansburgh, 5 App. 
D. C. 26: Jones on Evidence, Sec. 541), the error 
being a leading matter of argument to the jury by 
the district attorney (Rec., pp. 228-29). The error 
was reinforced by refusal of the court, exception 
allowed, to permit defendant to offer in evidence the 
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receipt of the government inspector which ^yould 
have tended to disprove* the certificate (Rec., pp. 
203-4). 

3. That the court admitted evidence as to whether 
the pills were good in cases of menstrual troubles 
caused by cancer, tuberculosis, lead poisoning! ab¬ 
sence of uterus and other extraneous matters, [con¬ 
trary 1o proper construction of the booklet j*om- 
plained of, that it was for amenorrhea due to colds, 
ill health, etc., and its construction by physicians 
and defendant, the evidence showing defendant!had 
submitted the booklet to the United States ovju* a 
period of years and had offered to conform its liter¬ 
ature to any reasonable criticism, and had revjised 
it in fact to meet all Departmental suggestions.! 

4. That the court submitted the case to the jury 
when there was no evidence to go to the jury, tlx* 
evidence showing as to tlie merits of the pills! for 
menstrual disorders that the theories or opinions 
of the government's medical experts was opposed to 
the theories or opinions of an equal number of med¬ 
ical experts for the defendants, of eminent medical 
writers and of established proprietary medicine 
houses, the physicians also differing as to the mean¬ 
ing of the booklet, and there being no evidence of 
fraud (Seven Cases Eckman\s Alterative vs. [The 
United States, 239 U. S. 510). 


Statement of the Case. 


Thomas E. Chidester, an honor graduate of jthe 
National College of Pharmacy in Washington! in 
1S77 (pp. 131-32), after further studies in Philadel¬ 
phia and work as a druggist, conducted research 


4 


work in hip laboratory, preparing various formulas 
and studying medicine* as related thereto. He con¬ 
sulted various medical works and also physicians (p. 
132) in preparation of his formulas, and especially 
of tin* formula for tin* pills here in question. 
Thomas syt himself up in business in Madison 
Square, Philadelphia, in 1881, and there the business 
ha> continued to the present day. Since then many 
eminent pharmaceutical houses have put forth Em- 
meiiagogues very similar to his formula here in¬ 
volved ( Rec.. pp. 135-38). A brother. Davitt Ohides- 
ter. recently deceased, had been a train despatcher 
and a merchant, and invested his money successfully 
in Chicago real estate (p. 132). 

in iss4 Thomas, who was regarded bv Davitt as 
a hue chemist and brilliant in his line, sought 
Davitt *s financial assistance in advancing his pro- 
priotnrv medicine business. Davitt aided his 

brother Thomas to the extent of between fortv and 

* 

fifty thousand dollars (p. 132). Thomas was in ill 
health from 1898 to 1902, when he died. Davitt was 


obligated at that time in the business to the extent 
of £125,000 (p. 134), and was compelled to assume 
active charge by reason of Thomas* ill health, Davitt 
removing to Philadelphia in 1900 and later with 
Thomas* widow becoming owner of the business (p. 
134). 

Before Davitt invested his monev with his 
brother in ,1884, Thomas and Davitt spent three 
weeks together, and during this period of time 
Thoma> played in Davitt’s hands medical works deal¬ 
ing with tlie ingredients in his formulas, including 
the remedy, here in question, showing these works 
spoke favorably of the ingredients in the pills for 
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menstrual disorders, and so Davitt could satisfy 
himself that the formula was a good formula (p. 
133), and took Davitt to physicians to whom he had 
submitted his formulas (p. 132). The works! sub- 

j 

milted stated that aloes, iron, hellebore and cotton 
root bark were emmenagogues and beneficial in 
amenorrhea, dysmenorrhea and menstrual disorders 
(p. 133). | 

Among the medical authorities consulted were the 
works of Dr. West, of the Koval College of Phvsicians 
of London on Diseases of Women and Drs. Ijlare, 
Shoemaker and Bartholdio on Materia Medicaj and 
Therapeutics (p. 133). Expert witnesses foil the 
prosecution admitted that West, Hare and f'jlhoe- 
maker particularly were physicians of high stand¬ 
ing at this period (pp. 38, 45, 47). Later in jl906 
Potter’s Materia Medica and other works were j con¬ 
sulted by Davitt Uhidester, and they approve^ the 
ingredients. 


Among Thomas’ formulas was the remedy in¬ 
volved in the present case, which formula has been 
used since 1881 unchanged except for a reduction, on 
medical suggestion, in the amount of extract of helle¬ 
bore from one-half to one-quarter of a grain (p. 
137). Thomas claimed his formula here involved 
(p. 133), an emmenagogue for amenorrhea and jdvs- 
menorrhea, was the best formula (p. 133). Trade¬ 
marks, copyrights and patents were taken out uijider 
the* laws of the United States. 

Many emmenagogue preparations have come tjo be 
manufactured by the leading manufacturers of pro¬ 
prietary medicines since Chidester’s pills \j T ere 
formulated. Many of these proprietary medicine 
manufacturers maintain extensive research depart- 
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ments. Some of these* houses manufacture for 
others and some put out emmenagogue pills as their 
own. All emineuagogne preparations an* aimed at 
relief of menstrual troubles. 


The t’hidester pills for many years were manu¬ 
factured for Davitt Chidester after he came into 


charge of the business bv Parke, Davis <Sc Co., recog- 
nixed a> one of tin* leading proprietary medicine 


houses in itlte Tinted States. Since 1915 thev have 


been manufactured bv Arner & Co., said to be the 

i • 

largest concern in the United States which manufac¬ 
tures exclusively special and private formulas for 
others (p. S2). All ingredients used in its formulas 
are required to conform to recognized standards 
for strength and purity and analytical chemists are 
employed to insure this (p. 82 ). 

The pills known as Chichester’s pills since 1881 
and here involved contain four medicinal ingredi¬ 
ents, extract of cotton root bark, 2 grains: extract 
of hellebore, one-fourth grain: iron sulphate, one- 
half grain, and aloes, one-half grain, as proven by 
deposition of Arner & Co.'s employees (pp. 82-86), 
and now admitted by the government (Stipulation, 
p. 31), though the government up to the time these 
depositions were taken had proceeded on report of 
its chemists that their analvses showed thev con- 
tained only about a third of a grain of iron sulphate, 
not more than a grain of aloes and some unknown 
material (pp. 26-32). Chichester's pills have been a 
standard remedv with druggists for thirtv vears or 
more (p. 129). 

The store supervisor of the Peoples Drug Stores 
testified in thirtv vears' knowledge of them “he had 
never heard any complaint about the remedy or any 
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criticism of it" (p. 130). They always have jbeen 
sold as an einmenagogue and as intended to benefit 
the menstrual function. 

All the leading manufacturing chemists put forth 
pills designated as emmenagogues; many of these 
contain the contents of the pills on the containers. 
All of the aforesaid preparations contain son^e of 
the four ingredients of the Chichester pills,i and 
many of them contain three or all four of the Chich¬ 
ester ingredients (pp. 129, 1.35-38, 168-71). Wjhere 
other preparations differ from the Chichester ipills 
it is usually in not containing extract of cotton]root 
bark and hellebore, tin* other preparations differing 
from Chichester's usuallv containing extract of 
ergot, apiol or other drugs (pp. 168-71), classed as 
to their functions in the same category with ccftton 
root bark (p. 113). There are slight differences in 
quantities. 

There is a considerable difference of opijnion 
among physicians and medical text hooks with refer¬ 
ence to the merits of ergot and other drugs oil the 
one hand and cotton root hark extract on the oilier, 
those advocating cotton root claiming it to he milder 
and safer in use than ergot. Cotton root extract 
mav he classed as a modern drug, having first come 
into vogue about 1840 (pp. 48, 115) as a result of 
medical men discovering the Southern negro women 
ate the hark when suffering from menstrual disor¬ 
ders, and it thereupon being investigated and usejd hv 

| 

Southern practitioners. Hellebore was in vogue for 
menstrual disorders among the ancients and | has 
been in more or less use for such disorders |wer 
since (p. 115). It comes from a plant grown ini the 
Balkan States (p. 115) that were involved in the 
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European war, and after this war was in full prog¬ 
ress was dropped from the Tinted States Pharma¬ 
copeia, but is carried still in the Dispensatory, the 
former dropping drugs where not longer much used 
(p. 115). 


Among the well-known pharmaceutical houses 
which put up emmenagogue preparations, which 
preparations contain all four of the ingredients of 
Chichester's pills, are E. R. Squibbs & Sons, of New 
York City: Wyeth & Brother, of Philadelphia: Parke 
Davis & To., of Detroit: Eraser, of Brooklyn, and 
Mulford, of Philadelphia (pp. 135-38, 168-71). Many 
physicians at this time prescribe these proprietary 
compounds for amenorrhea, dysmenorrhea and over- 
profuse (low, prescribing by directing use of the 
proprietaries by name of the manufacturing chem¬ 
ical houses aforesaid and other such houses (pp. 
164-74), other physicians writing out prescriptions 
containing some or all of the ingredients (pp. 164-74, 
P2P) and without seeing the patient but being in¬ 
formed a i prescript ion is desired for amenorrhea or 
dysmenorrhea (pp. 164-74), though Dr. Kelley, a 
government witness, testified that in his opinion such 
physicians were quacks and poor medical men (p. 
37). 


In the earlier vears of conduct of the Chichester 
Company business there was a greater contact with 
consumers of the pills, though the policy was to refer 
inquirers for them to a druggist (pp. 134, 174), as 
in later years the pills were more generally sold by 
druggists (pp. 134, 175), occasional sales, however, 
being made direct where the person lived where she 
could not get them. 



I 

The annual total sales had grown in 1894 |to fiftv 
or sixty thousand boxes a year (p. 177) and by 1929 
to 4()(),()()() boxes a vear, the number filled direct to 

i 

consumers being about fiftv orders a vear in 1929 
(p. 175). j 

There had been received by the business hundreds 
and perhaps thousands of testimonials of persons 
who stated they had used the pills with benefit for 
amenorrhea, dysmenorrhea and overprofuse flow 
(pp. 154, 105, 174, 178). Some 275 of these testi¬ 
monials from the files were produced in evidence 
(p. 179), they being signed with the namejof the 
writer and in the original postmarked envelope (p. 
179)- The practice was to show them to the! owner 
as received. They ran in date from 1881 jto the 
present time (p. 179). 

Xo testimonial was ever paid for and no testi¬ 
monial was solicited within the knowledge of persons 

connected with the business for thirtv vears or more 

• * 

(pp. 154. 175, 178). j 

Some of these testimonials were from physicians 
and at least one from a hospital for the pjoor in 
Suffolk, Mass. (p. 154). This hospital in 1901! wrote 
stating that it was a charity having an average of 
48 patients per day (pp. 158-9) and that thby had 
used a donation of the pills “and their use proved 
so effective that we have never been without them, 
obtaining our supply from the local druggistl” but 
its treasury was then low. In 1908 it had again 
solicited a donation of pills, saying its staff consisted 
of twenty graduates of leading medical colleges 
(p. 139). 

Davitt Chidester when alive testified in thb case 
that as the testimonials were unsolicited (p. 134), 
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lie* gave these testimonials full credence, but over 
objection and exception tlie court refused to permit 
the manager of tin* business, Logan Harris, to state 
what credence In*. Harris, gave to the pills as a 
remedy when he received the testimonials (p. 175). 
Klizabeth Chidester, the present owner of the busi¬ 
ness and a graduate physician, testified she has used 
them successfully on her nieces (pp. 161-3). 

Among the testimonials preserved was one from 
an auditor in the Treasury Department (pp. 130-31) 
whose wife, had suffered from amenorrhea and also 
from painful menstruation, which is known as dys¬ 
menorrhea.) His address appearing as Washington, 
he was summoned and put on the stand by the de¬ 
fense. liej testified he had not been paid for nor 
solicited to write to the Oiichester Company, that 
his wife had used the pills for a number of years. 
He had written letters in 1913 and 1915 ordering 
the pills for her and stating “ Mv wife has used them 
for several years for amenorrhea and they give 
prompt relief** (p. 131), and “they are a Godsend 
to my wifei in relieving the pain incident to men¬ 
struation.*' 


The success of the Chichester pills proved such 
that in 1895,and 1898 other concerns started to simu¬ 
late the Chjchester product in name, character of 
boxes and otherwise, with the added objection of 
insinuating objectionable uses for the pills. There¬ 
upon the Chichester Company brought suits against 
these infringers (pp. 15G-G1) who were using the 
names Colchester, Winchester and Manchester, and 
in each case obtained final decrees of injunction 
against the imitators (p. 1(51). The imitators sought 
to attempt defenses based upon the unfounded claim 
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that Chichester pills were used for aborting pur¬ 
poses. The federal courts, however, decided iiji favor 
of the (liichester Company in each instance and 
granted injunctions (p. 1(51). 

At tlie first trial of the present case the trial judge 
admitted in evidence the certified copies of (ill the 
court proceedings, but in the present trial the trial 
judge, over objection and exception (p. 156), refused 
to admit in evidence anything except the decrees 
and, for a limited purpose only of contradiction of 
one Holland, certain affidavits including one bjy Hol¬ 
land (p. 15b), but refused to permit to be read the 
bill and other papers in these injunction suits which 
would show the issues involved and that thiev in- 

i • 

eluded legitimacy of the remedy (p. lob), although 
admitting in evidence in the trial evidence of govern- 
ment experts of possibility that overdoses of the 
pills in suceptible cases might produce miscarriage 
(p. 4b). The error in this respect will be fully 
treated under the assignments of error. 

In lb()5, at a time when there was a crusade against 
patent medicines (p. 17b), Davitt Chidestej* em¬ 
ployed counsel in Washington ((diaries 11. Merillat) 
for the purpose of requesting a hearing by the Post 
Office Department in the event any complaint should 
be made against literature issued by the Chichester 
Chemical Company (p. 17b). Assistant Postmaster 
General Hitchcock was seen by counsel, stated ‘there 
was no complaint against them, and an order was 
then made that a hearing should be afforded before 
any adverse action should be taken. There never 
was anv hearing or anything adverse and the! Post 
Officer Department renewed the order in 191J2 (p. 
179). 
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When the Pure Food and Drugs Law was passed 
in 1906, Davitt Chidester employed Merillat as at¬ 
torney to revise all the literature issued b\ the Chich¬ 
ester Chemical Company, with directions in revis¬ 
ing to conform in all respects to the V ood and Drugs 
Act (pp. 179-80). Mr. Merillat testified that his in¬ 
structions m revising the literature, including the 
booklet as to the pills, were, it* there was any doubt 
whatever about any matter whatsoever, to give the 
benefit of the doubt to the government as Mr. Chid- 
ester wanted to keep out ot litigation, whereupon 
on objection by the district attorney the court struck 
out the testimony and refused to permit the witness 
to testify as to any verbal instructions and allowed 

defendant an exception (p. ISO). 

The witness testified that he had gone to Dr. 
Kebler. then (1906) in charge of the drug enforce¬ 
ment division of the Agricultural Department, and 
after conference with Kebler had struck out the 
words “English," "Red Cross" and “Pennyroyal’’ 
(p. 180), this being done because “English" related 
to a country of origin and “pennyroyal" because it 
was not the chief ingredient of the pills (pp. 182-3). 
Kebler had said he could not officially advise as man¬ 
ufacturers had made representations in advertising 
that might lead persons to believe their articles had 
the government “O. K.,” but Kebler had gone over 
the booklets and literature and had made sugges¬ 
tions. which were at all times conformed to in revis¬ 
ing the literature. Merillat then or later made a 
number of other changes on Kebler’s suggestions, 
including eliminating the word “cure,” the word 
“all” before functional derangements, the word 
“best” and words after “suppression,” the court 
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refusing to permit Morillat to testify this \4as to 
restrict the meaning (pp. 180-82). 

Merillat had forwarded the literature as revised 
to the Chichester Chemical Company in letters ad¬ 
vising that as revised it conformed to tlie act, and 
his revisions then and ahvavs thereafter ! were 

• i 

adopted (pp. 141, 143, 144. 150). 

February 21, 1908. Merillat had again gone jo the 
Agricultural Department and had left with Kebler 
certified copies of the court decrees offered in evi¬ 
dence, Kebler desiring to see them (pp. 143, 183-84). 

Merillat on each occasion of any visit then |or at 
other times to the Agricultural Department! had 
written that dav or the next dav to Chidester of 

i 

his visit (p. 183) and had reported everything he 
learned to Chidester (p. 182). In 1908 Kebleii sug¬ 
gested the company make sure none of the oldfstvlo 
boxes before the revision were still in the hanjrls of 
druggists in tin* District of Columbia and the|com¬ 
pany at considerable expense had done this (p. 1184). 

A letter written to Chidester on the day of a visit 
in 1908 and just prior to leaving the three jtran- 
scripts of record above stated, the point had |been 
made to Kebler that the legitimacy of the reinedv 
had been passed on by three United States judges 
and that Kebler had asked to see the decree.^. It 
also stated that Kebler had said he had seen Ohjides- 
ter and that Chidester had expressed a desire to 
conform to the law and he, Kebler, would be !glad 
to go over'other remedies of the Chichester Company 
than the pills with the view to offering suggestions 
(p. 184). 

Defendant offered in evidence letters written to 
Merillat by Chidester (p. 208) forwarding for‘sub- 


! 

i 
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mission to Kebler transcripts of the three court 
proceeding against infringers heretofore referred 
to, the letter from Chidester stating they would be 
followed by complete copies of all printed matter 
that went ipside the boxes of pills, that the company 
wanted “no question as To the company's desire and 
efforts to conform in every way to the law" and that 
it must not consider the expense, and after Merillat 
went over the literature as printed to make any 
suggestions, but the court refused to admit them. 
Letters from Chidester to Merillat in 1906, 1908. 
1915. 1917 and on other occasions at times of revi¬ 
sions of the booklet were all excluded by the court 
and exception allowed defendants. The 209 letters 
xi excluded contained explicit directions to see that 
all literature including tin* booklets here involved 
in all respects conformed to the act. regulations and 
decisions. One of them written to Merillat and ex¬ 
cluded. dated Julv 7, 1908. said: 


“With careful revision made by you of our 
advertisements, printed matter, etc., we feel 
reasonably safe because under your able ad¬ 
vice we art* holiestlv trving to fullv complv 
with the law and believe that we are doing 


Among the letters from Chidester to Merillat and 

excluded bv tin* court was one dated Februarv 10, 
• * 

1916, after the Supreme Court’s decision in the Leh¬ 
man case on: which tin* present proceeding is based, 
acknowledging a letter from Merillat stating lie had 
again revised the booklet out of a “superabundance 
of caution," the Chidester letter saying: 


15 


"In regard to your Intest revision. |)eing 

made out of a ‘superabundance of cautioji.' 

“That is exactly the wav we would want it. 

* • 

We don't want to violate the law either know¬ 
ingly or unknowingly if it is possible to ivoid 
it. When the writer was train dispatcher on 
tin* Ft. Wayne road, lie had printed in big 
letters on tin* back of the schedules for the 
use of trainmen and other employes, ‘InjCase 
of Doubt, Take the Safe Side.’ j 

“That is what we want to do." 


The matter of the exclusion of these letter^ will 
be gone into ftdlv in the assignments of error. ! 

In 1908. Uhidester had been called on in Phila¬ 
delphia by Dr. Kohler, who spent two or three hours 
going over their preparations and was shown I heir 
formulas and the court proceedings. The forpiula 
involved in the present case “was submitted to l^im" 
f p. 14*2). Kohler had a copy of the directions booklet 
and also a publication which stated the United States 
courts had passed on the legitimacy and propriety 
of (Tiiehoster's pills remedy (p. 14.4). The piubli- 

cat ion stated (p. 144) : 

■ 

** (’hichester *s Fnglish Pennyroyal Piljis is 

a remedv intended solelv for the relief of 
• • 

amenorrhea, dysmenorrhea, menorrhagiaj leu- 
eorrhoa, and other derangements of th<( re¬ 
productive system arising from coldsj, ill 
health, (»x])osure to inclement weather. at)d D 
especially valuable in tin* functional ehnhges 
incidental to tin* distressing period ofj the 
menopause'' (p. 144-). 

i 

i 

Subsequently Merillat had cut down the booklets 
(]». 144) and had reduced tin* booklet here in ques¬ 
tion from 24 pages to 16 pages. 
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Kohl or admitted having the interview with Ohides- 
tf*r in 1!)0S i ;11 Philadelphia (p. 220). Kohler would 
not adnrrt seeing Merillat in Washington hut would 
not deny it either (p. 2-1). Kohler admitted seeinsr 
tfie court decrees in Washington in his office hut had 
no recollection how they «rot there (p. 221), and as 
to Merillat said lie did not “recollect" him. A letter 
trom Merillat to Ohidester at tli(‘ time states he had 
lett tin* decrees and had talked with Kohler concern¬ 
ing tlu*m (pp. 189-90). 

A numher, of calls were made on Chidester in the 
period 1900 to 1920 hy druic enforcement officers of 
the Agricultural Department and Phidestdr showed 
them throuirli his place ot husiness, icave them copies 
ot all his booklets, literature and advertising matter 
( pp. ! 12-44). ( liidester testified that in Fobruarv, 

190S, he had submitted to Dr. Kohler the formula 
here in puoslion (p. 142). Dr. Kehler went on the 
stand, hut did not deny this (p. 220). Inspector 
Katin*, ot the Agricultural Department, had called 
at different times in 1910 and 1917 (p. 144). 

The court, over objection and exception, excluded 
a letter f rotju the ( hichester t hemical (ompany, 
dated July f>. 1917. enclosing Kathe triplicate copies 
of their literature and sayinir: “If there is anything 
further you would like from us in regard to our busi¬ 
ness or any of our preparations, please let us know 
and we shall behind to furnish it “ (p. 151). Inspec¬ 
tor Marks had called on the (''hichester ('hemical 
t °. in 1918 or 191!). and Kathe made several visits in 
1919 and 1920 ( p. 144). J uly 12, 191 <. < hidester wrote 
Kathe that all their literatim*, etc., had been sub¬ 
mitted to their Washington counsel, and after coun¬ 
sel had consulted officials ot tin* Department of Agri- 
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ptiltiirp thev had boon roviscd bv pounsol undeil in- 
* 

!ri:d 1 on" to solve every doubt so as to “kee^j ns 
strictlv within the law and in couformitv with anv 
rules and regulations issued thereunder, and alsjp to 
bring 1 our literature u]> to the highest standard called 
tor by advanced etliical views as to advertising flat¬ 
ter," but “if anv further revision is called for" tjiev 

i * 

would take up the matler with kathe or the proper 

officials and their Washington counsel “to the j?ncl 

that it 1 k* U'vond just criticism of anv sort." 

.* l 

When Inspector Marks called, Chidester had ftur- 
nished him the formula for the pills and of otjher 
preparations also ( pp. 154-55). 

The court, over objection and exception, and after 
tin* District Attorney had asked defendant’s counsel 
before he rested to produce same and then when pro¬ 
duced objected to its introduction, though admittjng 
genuineness of the signature (pp. 203-4), refused 
to permit defendant to read in evidence the follow¬ 
ing : j 


Philadelphia. Pa., March 23, 191^ 
Received of Fhomical Fompany, ‘T. R. Fjhi- 
dester Private* Formula Book,* placed at my 
disposal for copying from it such formulas 
as may be warranted by the Department iof 
Agriculture*, said book to be returned by me 
{Personally. 

(Signed) Louis Marks, 

Food and Drug Inspector.! 

i 

i 

i 

Xo criticisms were made to the Fhichester Fojn- 
pany or any changes or suggestions of revisions 
made* (p. 153), and at no time when officials called 
did thev suggest the business was fraudulent, and 
the first knowledge the Fhichester Fompany had of 


i 

I 

| 
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such a view of the department was when a telegram 
came from the Pacific coast of a seizure of the pills; 
fifty o]- sixty seizures occurred over a period of 
twenty or thirty days (pp. 144-45). 

Neither Kathe nor Marks testified. 

The court, while excluding: tin* letter of Chidester 
to Kathe and the receipt of Marks admitted in evi¬ 
dence a certificate hv the acting: Secretarv of Agri- 
cidture reciting that certain formulas were “copies 
of formulas of pills submitted by the Chichester 
Chemical, Company to representatives of this de¬ 
partment*" and “are copies of the only formulas 
submitted by the said Winchester Chemical Com¬ 
pany found in the records of this department." 

This matter will be more fullv cov(»red under the 
assignments of error. 

The court, although Judge Hoehling at the first 
trial admitted same, refused to permit to be read in 
evidence letters from Chidester to his Washington 
counsel requesting Merillat to revise all literature 
to conform to law, regulations and ethics, but admit¬ 
ted letters written by Merillat to Chidester stating 
he had called on drug enforcement officials and had 
modified the booklets and other literature to con¬ 
form to suggest ions made. Among the changes so 
made following visits and exhibit of the booklets 
were the following: Striking out “cure" and in¬ 
serting “remedy"; inserting after “suppression" 
the words “of the menses, due to colds, ill health, 
and other morbid causes." the court though the 
issue was fraudulent intent, refusing to permit testi¬ 
mony this was done to restrict the general lan¬ 
guage-: striking out the word “all" before “func¬ 
tional derangements of the female reproductive or- 
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gran ism." Dr. Kebler having suggested there niight 
be derangements the pills would not remedy i(pp. 
183. 18b), and expressions in the superlative such 
as that the pills were the “best" on the market, etc. 

There wen* four revisions, the first after the origi¬ 
nal act of 1906, the second after the Shirley amend¬ 
ment of 191*2, the third after the Eckman decision 
in 191b, and the fourth in 1918. The court refused 
to permit the booklets to be taken up and the changes 
made to lx* shown by the various editions of the book¬ 
lets, defendant making such proffer (p. 17b). j 

The suits wen* brought by the Tinted States after 
chemical analysis of the pills by the Department of 
Agriculture. The department chemist testified jpp. 
26-3.1) he found on analysis as to medicinal contents 
only about a third of a grain of iron sulphate 'and 
not more than a grain of aloes (p. 27). On cross- 
examination lie admitted he had not found anv ex- 
tract of cotton-root bark or extract of black helle¬ 
bore and said chemical science had not advance^ to 
the point whore bv analvsis vou could ascertain lex- 

4 4 • • 

istence of such extracts and said lie would not d|E*ny 
the pills contained only a half grain af aloes (p. 31). 
Prior to trial defendant had proved by the officers 
and employes of Arner & Tompany, the manufac¬ 
turers of the pills (pp. 82-86), that they contained 
aloes, one-half grain; iron sulphate, one-half gr^in; 
extract cot ton-root bark, two grains, and extract of 

' # i 

black hellebore, one-quarter of a grain, and that [the 
extracts could not be found afterwards by analysis: 
and by Mr. Chidester (pp. 87-88) that the pills were 
shipped as received from the manufacturing eherrfist 
and that in seeking bids from manufacturing chem¬ 
ists. as the contents were his trade secret, he always 
submitted to bidders several formulas, one being 
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the correct formula, so that rivals would not know 
his ingredients (p. 88). 

After the absolute proof of ingredients had been 
proved the district attorney stipulated the pills con¬ 
tained the foregoing (p. el) as testified to by Arner 
& Company employees. 

At the 1 rial the Cnited States produced four physi¬ 
cians, Kelley. Kane, Bovee and Kuffin, as experts, 
who testified that in their opinion pills with the 
ingredients named were not beneficial or useful in 
amenorrhea, dysmenorrhea or over-profuse flow and 
that Mich was the consensus of opinion. < hi cross- 
examination they admitted certain authors were rec¬ 
ognized physicians of high repute and that in their 
works thev stated the four ingredients named were 
emnienagognes and beneficial in menstrual disorders 
of tlie kind inquired of, but as to some authors said 
they were forty years old and as to recent ones that 
thev disagreed with the authors and that the writers 
were in error, the writers in some instances being 
authors of textbooks (Wood. p. 71) studied in the 
medical colleges tin* expert graduated from (p. 46). 

The experts said they would still adhere to the 
statement! as to the consensus of opinion if it ap¬ 
peared, as was proven later by defendant (pp. 163- 
741 that out of nearly a hundred physicians in and 
around New York City approached for a remedy 


for por>oi!> suffering from amenorrhea and dysmen¬ 
orrhea o\vr seventy-live of them prescribed pills 
containing some or all of these four ingredients and 
that all the leading pharmaceutical houses' emme- 
nagoguos contained two or all four ingredients. All 
four experts stated they never had used the ingre¬ 
dients. They testified they believed use of patent 
medicines was wrong. 



I 

For defendant three physicians of Washington, 
(’oh*. Svmeand Rogers, testified the four ingredients 
were recognized as remedial drugs for menstrual 
disorders, that in their opinion the combination was 
a mild, safe and efficient remedy for amenorrhea, 
dysmenorrhea and over-profuse flow or menorrha¬ 
gia, that medical writers of acknowledged standing 
spoke highly of each of the four ingredients! for 
menstrual disorders and some preferred cotton-root 
bark extract to extract of ergot, a well-recognized 
menstrual agent, as milder and better, that the com¬ 
bination had a synergistic effect and that the Ifact 

* v i 

it had been long in use and rnanv testimonials of 


its benefits had been received and few complaints 
justified its continuance and showed the pills came 
within what was called the empirical use of dr|ugs, 
that is, use proved them beneficial. 

One of the physicians, Rogers, testified he jhad 
used the combination beneficially (p. 117) in mjany 
cases but not in all. Xo drug was good in all discs 
(p. 117). 

The physicians testifying for defendant stated 
that taking the booklet as a whole and having ijt in 
mind it dealt only with menstrual disorders, they 
would consider tin* words colds, ill health and otjher 
morbid causes to mean things similar to colds, jwet 
feet, excitement, worry and the like which affected 
the menses and not to diseased conditions. iDr. 
Rogers testified (p. 129) he would not interpret (the 
words to mean the severe types of disease causing 
tuberculosis and cancer (p. 129), and so did Syme 
(p. 9.‘1) and Cole (p. 102). The government physi¬ 
cians regarded cases due to cancer, tuberculosis, lj^ad 
ooisoning, absence of female organs or displace- 
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ments, etc., to come within the words of the booklet, 
thouuli Kjiik* limited the meaning to “anv other 
irregularities of the menstrual function than the 
particular kind specified*’ (pp. .">1-2). 

The court refused to permit the supervisor of the 
store where tin* goods were seized, McCann, or the 
manager of the business, Harris, to testifv as to 
their understanding of the meaning of the words in 
tin* booklet, exceptions being noted. 

Over defendants* objection and exception, the 

court opened the door wide to permit testimony as 

to use of,the pills where the person suffering from 

amenorrhea or dvsmenorrhea besides those ailments 

% 

had cancer, tuberculosis, pernicious anemia, lead 
poisoning,, no female organs or displaced organs, 
etc., and much of the government's case was devoted 
to this. 

The government physicians testified the pills were 
worthless, in such cases and defendants' physicians 
testified that at some stages of cancer, anemia and 
some other of the diseases the pills would be of aid. 

This matter will be treated fully under assign¬ 
ments of error. 


Argument. 


Assignments Xos. 16, 17, 18, 22 and 26. 

The gist of the action is “fraudulent intent,” the 
sale of drugs that are worthless, a cheat and a fraud. 
The Supreme Court while adhering to its opinion 
in Magnetic Healing vs. McAnnulty, 1ST l\ S. 94, 
rescued the Food and Drug Act from unconstitu¬ 
tionality by saying the act was limited to statements 
made “with actual intent to deceive—an intent 
which mav be derived from the facts and circum- 
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stances but which must be established” (Sjeven 
rases vs. C. S., 239 T\ S. 510). j 

The trial court, fraudulent intent being 1 the issue, 

excluded the instructions from Chidester to hiis at- 

i 

tornev to comply with the law in letter and Spirit 
and according to business ethics and letters and ^alks 
from Chidester to Merillat having a legitimate tend¬ 
ency to prove that Chidester believed Merillat in 
his four revisions of the booklet and literature had 
followed instructions after consultations withj offi¬ 
cials of the Department of Agriculture having 
charge of administration and enforcement ofj the 
law and that booklets complied with the law. hjalso 
excluded a letter from Chidester to Drug Inspector 
Kathe, to whom Chidester had given the booklets 
and literature, stating he desired to comply with 
the law and inviting criticism of them. 

The excluded matter is scattered through thej rec¬ 
ord. Ft is believed convenience of the court j and 
materiality of the letters and the error in exclusion 
can be best shown by reproduction here in chrono¬ 
logical sequence of the substance of the letter^ ex¬ 
cluded. j 

Those from Chidester to Merillat and excluded 
over defendants' objection and exception are as 
follows: 

February 22, 1908, stating that there had beer^ left 
with Merillat a transfer case containing the Supreme 
Court records in the three federal cases against in¬ 
fringers and decided in favor of the Chichester (|om- 
panv and saving Merillat could submit these tlran- 
scripts to Doctor Kebler and go over them withjhim 
or the law officials of the Department. * • # j 

(Note: Kebler in his testimony (pp. 220-24) at¬ 
tempted by inference to deny he had ever seen Mer- 
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illat hut when pinned down on cross-examination 
limited his testimonv to saving he had no recollec- 
tion of seeing him and would not deny he had seen 
Merillat. admitted tin* court decrees herein men- 
tioned had been in his office in the Agricultural De¬ 
partment and said he could not account for and 
had no positive recollection of how they got into his 
office, hut! they were there, and letters from Merillat 
to (’hidester in evidence written in February and 
March, 1908 (pp. 189-90), show Merillat left the tran¬ 
scripts with Kebler and found on March 9, 1908, by 
talking to Kebler. that Kebler had not yet gone over 
them.) 


’I'he letter of February 22, 1908, further said that 
there would be sent the following Mondav to Meril- 
lat. “a complete set of printed matter that goes in¬ 
side our new stvle boxes—this being vour revision 
of all this matter." 


Tlie letter also said that Merillat 's suggestion to 
have tin* company's representative visit all whole¬ 
sale and retail drug stores in the District of Colum¬ 
bia and take up all old-style boxes of Chichester’s 

Knglish Red Cross Diamond Brand Pennvroval Pills 

• • 

and replace them with tlie new-style Chichester’s 
Diamond Brand Pills would be followed so that there 
could be no question as to the company’s desire and 
efforts to conform in every way to the law. 


'The letter further stated that after seeing Doctor 
Kebler and getting suggestions of changes neces¬ 
sary in the judgment of Merillat and in the judgment 
of Kebler that the company would as fast as possible 
make the necessary changes to replace all old-style 
goods with new-style goods and printed matter. 


April 11, 1908, staling there was being forwarded 
bv express to Merillat samples of the various prepa¬ 
rations of the Chichester Chemical Company and 
their literature and asking Merillat after lie looked 
them over to point out wherein if at all any of the 
matter submitted did not strietlv conform to the re- 
quirements of the Food and Drug Act together with 
any other suggestions that Merillat thought proper 
to submit. 

A letter to Merillat dated May 12, 1908, Stating 
that the drug trade in the District has beei|i com¬ 
pletely circularized twice with a view to getting out 
and taking up all old-style preparations, but if|a per¬ 
sonal call at considerable expense was doemled de¬ 
sirable it must be done as “if it was a question be¬ 
tween doing this and running any risk whatever of 
coming into conflict with the Food and Drug ojfficials 
or tin* Department of Agriculture, the Chichester 
Chemical Company must not consider the expanse.” 

Julv 7. 1908, acknowledging notice from Mlerillat 

* . . * i 

of a seizure in a Washington department stpre of 
toilet preparations, and saying: 

“As to ourselves, with the verv radical 

• m I 

changes made in the names of our different 
preparations (especially in that of oijr em- 
menagogue), and with the careful revision 
made by you of our advertisements, pjrinted 
matter, etc., we feel reasonably safe because 
under vour able advice we are honestly Irving 
to fully comply with the law and believje that 
we are doing so." 

November 9, 1915: 

4 ‘We are about getting out a new edition of 
two of our three little booklets and in view of 
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the;increasing strict censorship of advertising 
matter of all kinds and of the passage of the 
so-called ‘formula hills' by several of the leg¬ 
islatures of the different states, we think it 
may he well for you to again carefully go 
over all of our printed matter and see whether 
there is anvthing in anv of it that might for 
anv reason he regarded as ‘repugnant* to the 
federal or state officials within whose purview 
such matters come. 

‘*We are accordingly sending you by pre¬ 
paid express a transfer ease containing the 
matter in each of these three booklets, viz.. 
Large or Regular Si/e Directions Booklet, 
Small or Trial Size Directions Booklet, and 
Herb Booklet. 

“While you have passed on all of this mat¬ 
ter .at least once (and part of it twice), we 
would like if at your early convenience you 
would go over it again and strike out or 
change or modify any part of it that in your 
best judgment might he open To criticism.** 

November 17. 1915: 


“We shall have to get out before long a 
new edition of our directions booklets. While 
you have passed upon and edited all of our 
printed and advertising matter, yet in view 
of increasing strictness of tin* censorship of 
all such matter in connection with proprietary 
or patent medicines it mav be well for us to 
have you go over them again and eliminate 
anvthing and evcrvthing that in vour judg- 
ment might be in any way repugnant to the 
powers that be.** 

November 26, 1915, to Merillat acknowledging re- 
ceipt the previous day from Merillat of corrections 
in the copy for the two directions booklets. 


Februarv 4, 1916: 


“Herewith wo enclose the only two remain¬ 
ing pieces o!’ printed matter (The Xo' 2 or 
Small Size Directions Booklet and the|small 

llerh Booklet—doth of new editions just 

1 

planted) for von to again scan carefully to 
see if anything should be taken out or added 
to in order to make sure that nothing- in either 
piece will conflict with any existing laws, reg¬ 
ulations or decisions. 


“These please go over and return at| your 
convenience. 

“Further answering vours of a few (lavs 
ago, receipt of which was acknowledged in 
the writer’s absence hv our manager. 

"First: Yes, our remedy does contjain a 
number of ingredients which both singly and 
in combination art* recognized bv the ‘Iregu- 
lar’ or allopathic school of medicine as (being 
of medicinal value in derangements ojf the 
menstrual functions arising from colds, ill 
health, getting tin* feet wet or other mjorbid 
causes. 

"Second: This also answers vour second 

• • m • % j 

query—that is, as to it being in fact a rerpedy. 
\Ye do not now nor have we ever offered; it as 
a ‘cure-all.’ 

"Third: This also answers the imjplied 
query in the third paragraph of your letter. 
It therefore does not come in the same (class 
as the Eckman case. 

"Fourth: While we believe that our I rem¬ 
edy is the best of its class now on the market, 
yet quite likely you are right in striking out 
any claim that is expressed in the superlative. 

"Fifth: In regard to the testimonials. 

“ Each and every testimonial that appears 
in our printed matter is a genuine testimonial. 
We have hundreds or thousands of thesej and 
while those that are printed were edited by 
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Mr, Harris to cut them down in some cases 
and to correct errors in grammar or in spell¬ 
ing. yet they appear substantially as they 
were written us. 

»*■»*** 

“Between the activities of the American 
Medical Association and its representatives 
and agents and of tin* Hurt 1 Food officials, tin* 
lot of the manufacturer of proprietaries is like 
that of one of the characters in the old Gilbert 
and Sullivan opera —‘not a happy one.* 

February 10. 101b: 

“This will acknowledge and thank you for 

yours of yesterday returning clippings. 

“ Wo are very "lad indeed to know that it 

will not be necessarv for us to throw awav the 

• • 

printed matter which we had gotten out in 
accordance with your revision of same before 
the Supreme Four! handed down its decision 
in the Hekmau cast*, as it would be quite a loss 
to discard it. 

“In regard to your latest revision being? 

made out of a ‘superabundance of caution.' 

“That is exact lv the wav we would want it. 

■ • 

We don't want to violate the law either know- 
inirlv or nnknowinelv if it is possible to avoid 
it. When the writer was train dispatcher on 
the Ft. Wayne road, he had printed in big? 
letters on the back of the schedules for tin* 
use ,of trainmen and other employees- -* In 
Oise of Doubt. Take the Safe Side.* 

“That is what we want to do." 


July b. 15H 7. stating? that J. B. Kathe (a depart- 
ment inspector) had called and had asked witness to 
furnish him three sets of labels and directions for 
their different preparations, that they did not know 
why these were wanted, but that if anything further 


was hoard from tho Department they would sjend a 
complete* sot of labels and directions. 

There was also excluded and exception allowed de¬ 
fendant a letter from (’hiohoster Chemical Com¬ 
pany to Inspector Kathe dated duly (>, 1917, reading 
as follows: 


“In accordance with promise* we herewith 
enclose triplicate sets of labels and directions 
of our various toilet preparations and reme¬ 
dies, aside from those given von wheji von 
were here. 

“If there is anvthing further you would 

• * 

like from us in regard to our business ojr any 
of our preparations, please let us know a|id we 
shall be glad to furnish it." 


The letters make manifest that if there werelerror 
in excluding them tin* error is reversible error!; that 
they had a 1 c*iritimate tendency to and might have 
induced Ihe jury to believe the t'hichester Company 
and its owners were honest people, trying to la hide 
by the law, and were not cheats and frauds. Indeed, 
reading letters from Merillat only might leajd the 
jurv to infer ndverselv to Chidestor. 

Was there, then, error in excluding them? (’an a 
state of mind and an intent he proved by the ac- 
ensed producing his letters instructing his attorney 
to revise his advertising matter, to he hereafter 
printed, so there can he no doubt of its legality, 
coupled with proof the attorney revised the matter 
and believed he had carried out instructions, the 
attorney's revisions being adopted? 

The <juery is directly answered by Mutual Lii\‘ Ins. 
Co. v. II ill mo i/, 147) I . S. 295: 
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“But upon another ground suggested they 
shopld have boon admitted. A man’s state of 
mind or feeling can only be manifested to 
others by countenance, attitude or gesture, or 
by sounds or words, spoken or written. The 
nature of the fact to be proved is the same, 
and evidence of its proper tokens is equally 
competent to prove it. whether expressed by 
aspect or conduct, by voice or pen. When the 
intention to be proved is important only as 
qualifying an act, its connection with that act 
must be shown, in order to warrant the ad¬ 
mission of declarations of the intention. But 
whenever the intention is of itself a distinct 
and material fact in a chain of circumstances, 
it may he proved by contemporaneous oral or 
written declarations of the party. 

“The existence of a particular intention in 
a certain person at a certain time being a ma¬ 
terial fact to be proved, evidence that he ex¬ 
pressed that intention at that time is a direct 
evidence of tin* fact, as his own testimony that 
he then had that intention would be. After 
his death, there can hardly he any other way 
of proving it: and while he is still alive, his 
own memory of his state of mind at a former 
time is no more likely to be clear and true than 
a bystander's recollection of what In* then 
said, and is less trustworthv than letters writ- 
ten by him at the very time and under circum¬ 
stances precluding a suspicion of misrepre¬ 
sentation. 

“The letters in question were competent, 
not a s narratives of facts communicated to the 
writer by others, nor yet as proof that he 
actually went away from Wichita, but as evi¬ 
dence that, shortlv before the time when other 


evidence tended to show that he went away, 
he had the intention of going, and of going 
with Hillmon. which made it more probable 
both that he did go and that lit* went with 


31 


Hillmon, than if there had been no prcjof of 
such intention. In view of the mass of con¬ 
flicting testimony introduced upon the |ques- 
tion whether it was the body oi* Walters that 
was found in Hillmon's camp, this evidence 
might ]>roperly influence the jury in determin¬ 
ing that question. 

“The rule applicable to this case has! been 

thus stated by this court: ‘Wherever the 

bodily or mental feeling* of an individual are 

material to be proved, the usual expression 

of such feelings are original and competent 

evidence. Those expressions are the natural 

reflexes of what it might be impossible to 

show bv other testinionv. If there be I such 
« « 

other testinionv, this mav be necessarv t!o set 

• • m j 

1 lie facts thus developed in their true liglijt and 
to give them their ]>roper effect. As independ¬ 
ent, explanatory or corroborative evidence, it 
is often indispensable to the due administra¬ 
tion of justice. Such declarations are re¬ 
garded as verbal acts, and are as competent 

as auv other testinionv. when relevant to the 
• * 

issue. Their truth or falsity is an inquirk’ for 
the jurv.* Travelers Ins. Co. v. Mosley, 75 
\\ S., S Wall. 397, 404, 405 (19:437, 440)j” 

\V iff wore <>)i Eridenee (*2d Kd.). paragraphs 

1725 - 20 : 1731 . 


( ' ft ni in f>)t tl'f'al 11; V. lre\efiieu % 15< Mass. IjSO. 


The trial Judge admitted in evidence the Mefillat 
side of this correspondence, but rejected all letters 
written bv Mr. Chidester, and all testimony as to 
statements made by him to his counsel. 

Before the Government was entitled to a verdict, 

i 

it was necessary for the jury to find, first, that the 
statements in the literature accompanying] the 
libelled pills, or some of said statements, were false; 
and, second, that said statements, in addition to 
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being' false, had been made with fraudulent intent. 

The excluded evidence, coupled with the undis¬ 
puted testimony that tin* literature involved had 
been prepared and edited by Merillat under instruc¬ 
tions from (’hidester, bore directly upon the issue of 
fraud, and upon the state of mind of the Chichester 
(’omnanv, as manifested bv Mr. Chidester in the 

i • • 

express directions given to Merillat to make the 
advertising matter in all respects lawful and proper. 

We submit that where the question is one of the 
good faith: or otherwise with which an act is done, 
and that act is performed by an agent, the instruc¬ 
tions given to tin* agent are competent and relevant. 

All the \yay through the excluded correspondence, 
the determination to comply with the law is mani¬ 
fested. Merillat is told that the company is “hon¬ 
estly trying to fully comply with the law and believe 
that we are doing so” ( R., 20b) ; he is asked to again 
go over alb printed matter “and eliminate anything 
and everything that in your .judgment might be in 
any way repugnant to the powers that be’’ (R., 20b) : 
that the company would “like to have these Direc¬ 
tions Booklets, as well as all their literature, as 


nearly criticism proof as possible to make it.” and 
directed Merillat to ‘*cut out evervthing that von 

• V * 

think would be objectionable or be criticized by the 
pure lood «» ; ! tic !*; is i R.. 212 21 ♦»). Instance* ot simi¬ 
lar instructions could he multiplied, but the fore¬ 
going sufKciontlv demonstrates the earnest desire of 


the company to comply with the law. and to make 
anv and all changes necessarv to that end. regard- 
less of expense. 

The Court also refused to permit Merillat to 
testify that the words “due to colds, ill health and 
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^thor morbid causes * * had been inserted in the lit- 
‘ mature oy him tor the purpose of restricting 1 or lim¬ 
ning t Ik* claims for tin* remedy (R., 180), and iho 
general effect ot the Gourt's rulings upon these mat¬ 
ters was to withdraw from the jury convincing evi¬ 
dence concerning the motive or intent in editing and 
amending the advertising matter objected to bv the 
Government. and permitting it to be argued to the 
jury that the statements wen' fraudulently made, 
although depriving counsel for appellants of the 
benefit oi proof reflecting directly upon such ques¬ 
tion of intent. 

^ hen it is remembered that the testimonv shows 
that Menllat submitted the advertising matter 1o 
(lovennnent officials, adopted (‘very change or alter¬ 
ation suggested by such officials, requested criti¬ 
cism. and ofiered to comply with anv suggestion br 
requirement ot tin* Department, the error in exclud¬ 
ing testimony which, in ellcel, was a part of the rrs 
fa< of tlx* tiling complained of by the Govern¬ 
ment. becomes more apparent. 

And i 1 is also important to have in mind that tlie 
t our! reiused to permit tlx* jury to consider the 
issues involved in tlx* infringement suits brought bv 
the <’hicllester ('ompauy, wherein were* involved 
issues as to tlx* remedial qualities of tlx* drugs com¬ 
posing* the pills in cont roversv. As decree's were oti- 
* r ‘t #< ‘d hi 11 x*sc suits in 1 avor of appellant com¬ 
pany. the officers of that company were* justified :n 
believing that the medicinal value* of the pills had 
received judicial sanction, and that such claims as 
were made* feu- tlx* pills were* jnstilie»d, rather than 
fraudulent. 
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ii is foolish to contend Chidester’s letters may 
mire born part of a plan through all the years to 
deceive r Merillat and to create a case for himself 
and e<pmd\ so to contend there'- was a conspiracv 
hei\\een jMerillat and ( hidester ot neither of which 
i> there a scintilla ol evidence in the record. Vet 
the law is. as laid down by the Supreme Court, and 
a> correctly charged hy tli<‘ trial Judge, that the 
Government must ])rove its ease of fraud hy “clear 
and convincing evidence" (p. 235). 

AssiG N,M ENTS OF ERROR 2 AND 2 M,\V Bk TREATED 
Together. Assignment 2 Concerns Admission ok 
Heahsa\ Evidence axi* Denial ok the Estarlished 
hlGHT Of ( OXFRONTATION OF WITNESSES AND OF 
<’r-:oss- examination. The District Attorneys 
Speech to the Joky Accentuated the Error. As¬ 
signment 2 Concerns Denial to Defendant of 
Bight to Produce \ Government Receipt Evtdf.nc- 
ixr f Dei-endant s l tmost Oood Eatth and Tending 
Also to Impeach the l ni.awfully Admittfd (Cer¬ 
tificate. 

C\(*p object ion and exception, tin* trial court in re¬ 
buttal admitted in evidence' (pp. 205-7) the follow¬ 
ing : 

“ pEPA RTM EXT OF A(JR I< TI/rTRE 
“Washington. D. C. 

“Fehruarv 2, 1929. 

“Pursuant to Section SS2 of the Revised 
Statutes ot tile l lilted States, I herebv certifv 
tiiat the following and annexed a re true, eor- 
rec-t and compared typewritten copies of for¬ 
mulas of pills submitted by the Chichester 
( ’hemieal Company of Philadelphia, Peimsyl- 
vnnia. to representatives of this Department, 
and are copies of the only formulas submitted 
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the said Chichester Chemical ComHanv 
•^’inid m the records of this Department. I * 
‘‘Witness my hand and the seal ofj the 
mted States Department of Agriculture. 

, t /‘ , 0 v! ot tho Apartment of Agriculture) 
fS - (, ) . R. W. Dunlap. 

‘‘Aetmir Secretary of Agriculture, 
nichester Chemical Company, 

“ Philadelphia, Pa. 

I Supplementary Factory Inspection 
•‘Made 3 23 is hy Louis Marks 

* -M 


“♦Vo. 1 -Diamond Pills. 

T> . “Formula. 

Purified Soc. aloes. j 

Ferrous sulph. Fxsic. 

Dinger . i‘ 

Myrrh .. 

Fxt. Black Hellel)ore. -w 

Soap . , 4 

Fwd. Canella . 


Hr. 


s 


s 


s 


“Department of Agriculture, 
“Bureau of Chemistry, 

Inspection of Food and Drug Factories. 

“General i 

7W,,7. Inspector:B. Kathe.l 
.'.inio of Manufacturer : Chichester Chemical 
< ompany. 

Ih.M Office \,| ( |,-ess: Factory, 2317 Madison 
s<ji<aie, I hiladelphia. Pa.: Office, 2317 \fadi 
>on Square, Philadelphia, Pa 

" * * * | * 

* 4 < hichester Pills : 

“ A loes. 

“Sulph. Iron. 

“ BIk. Hellebore. “ 

l he ( ourt: 1 am admitting them on that 
fust statement, that they are the only ones. 

M- • Merillat .* In their records? 
r rhe ( ou rt: 1 n their records. “ * 
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The objections and exceptions taken saved fully 
defendant *s rights. 

The District Attorney made this use of tlie erro¬ 
neously admitted certificate (p. 22S) in his talk to 
the jury: 


“Now lie has made a bluff here, having 
come to Washington, on the question of good 
faith, submitting his whole proposition to the 
Department of Agriculture and lie savs. * Do 
anything you will with me. gentlemen: 
change my literature in any way you will: 1 
am at your service: I am honest.* Well, he 
discovered from Mr. Merillat. his own attor¬ 
ney, so far as Mr. Merillat is Concerned, Mr. 
Merillat did not give the formulae to the De 
partment of Agriculture until some time in 
1920. We find that Mr. < ’hidester apparently, 
or somehodx for him, gave a formula m the 
Department of Agriculture, and he runs true 
to form. We know now that these pills con¬ 
tain four ingredients. Mr. Merillat told tie* 
Department of Agriculture that in 1920, 
shortly before this suit was filed. So wo did 
not know what was in the pills when we filed 
:h r suit. Now Mr. Chidester, apparently, in 
10W. gave them certain ingredients for Dia 
mpnd Brand Pills, which is not the formula 
we are talking about now and which is not the 
same as the other formula which he gave the 
Department of Agriculture, and it is a signifi¬ 
cant tact to note that in these two formulas, 
which lie gave before, cotton root bark was 
not an ingredient. Is that good faith? ‘Here 
i< my literature: tell me where 1 am wrong,* 
and ho gives three different formulas, and he 
leaves cotton root bark out of the other two. 
Was he acting in good faith?'* 


Clearly, therefore, admission of the certificate if 
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i 

Section 88*2 Revised Statutes provides: 

I 

'•Copies of any books, records, papers;, or 
documents in any of tlie Executive Depart¬ 
ments, authenticated under the seals of such 
Departments, respectively, shall be admitted 
in evidence equallv with the originals there¬ 
of." ‘ " | 

The original of the paper offered was not admis¬ 
sible and neither was the certificate. Tliev contained 
matter of evidence that could be proved, if at !all, 
only by placing Inspectors Katin* and Marks on jthe 
witness stand, having them give their testimony, 
with the right of defendant to confront them and 

V 

cross-examine them. There Marks could have been 
confronted with his receipt and cross-examined! as 
to whether the book in question did not in fact con¬ 
tain formulas he had not transmitted to the depart¬ 
ment and among them tin* formula here flu* subject 
of controversy. Chidester was dead at the second 
trial, but at the first trial he made evident that [he 
regarded flu* Chichester Pills formula as a valuable 
trade secret and hence as In* testified in Buffalo 
when the Arner depositions were given in advance 
of the first trial, we ‘‘would submit to these manu¬ 
facturers desiring to submit estimates throe or four 
different formulas to any new concerns": “in diat 
way we did not disclose the formula. It was our 
trade secret" (p. 88). Obviously, in his private for¬ 
mula book he would take the same precaution. 


“The statutes providing for the authentica¬ 
tion of copies of hooks, papers, and documents 
in the executive departments employ substan¬ 
tially the same language that is used by co^n- 
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iiiioii law writers on tin* same subject, and they 
must be understood and interpreted hv the 
same reasons that govern at the common law. 

Documents, though on file, do not by 
the mere fact of certification, become so au¬ 
thenticated as to entitle them to be read in 
evidence” f Block rs. I \ 7 Ft. (’Is.. 406). 

This section (meaning Sec. 882) only makes a copy 
e<{iii \ a lent to the original, and where the original is 
not competent, it* produced, a copy is incompetent. 
l\r partr LaMantia. 206 Fed. 330. 


See also Prifig rs. Lansburph. 5 1). (’. App. 
Rtvlng rs. ( '. .S’.. 9 App. D. 0. 357. 

Robbins rs. 7 oivasrad. 20 Pick. 345: 



I In* certificate offered in evidence, that of 
the appointment of the plaintiff as master of 
the House of Forrection, was clearly incom¬ 
petent to establish that tact. I he certificate 
<>t the city clerk read in evidence was a rer- 
h/irate of o tort, owl not a certified mpij of 
thr records. Fpon that point the recent case 
of (takes rs. Hill. 14 Pick, 442. is decisive. 
'Hie principle was settled in this case, that a 
clerk of a religious or municipal corporation 
may make copies of his records, and his cer¬ 
tificate will be evidence ot their veritv, but a 
<. let k ot such a corporation wdl hot be allowed 
to certify facts, and his certificate is not to 
be received as evidence of such facts." 


Jones on h ridtuce. Section 541: 


“Items which become known to the depart¬ 
ment only through hearsav do not become 
evidence under these statutes. The words 
‘papers and documents’ relate to such as are 
m^de in the discharge of official duty, which 
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it is the dutv of the officers to file. Thevlare 
not evidence of unofficial acts, for example, 
the certificate of a counsel as to the foreign 
laws, or as to the arrival of a vessel, andlthe 
facts as to the imprisonment of a seaman. 
United States vs. Forsythe, d McLean (U. S.) 
584: Fed. Uase Xo. 15,133. 

Fa. d' IF. Va. Coal ('<>. rs. ('harlcs . 251 Fed. 83, 85: 


“(29) The ('ode of Virginia authorising 
the auditor to certify copies of any papeij* or 
record, does not authorize the auditor of pub¬ 
lic accounts to certify as fo facts not sJUncn 
by any (loco meat on tile in his office, and a 
certificate by the auditor as to facts not solap¬ 
pearing is inadmissible in evidence." 

Opinion of tlx*- Uourt (p. 112): 

I 

“This is a certificate of the auditor of ac¬ 
counts. The fact certified does not come 
within the provisions of Section 5354. 

The statute does not authorize an ex parte 
certificate to be used in tin* circumstances 
here shown. "Fin* paper does not purport to 
be a copy of any paper on file in the office! of 
the auditor of public accounts. 1 was in erjror 
in admitting this certificate, and the ruling 
made at the trial must be reversed." j 

l\ .S', rs. Kuiffht, 299 Fed. 571, was concerned 
wholly with admissibility of a certificate, and j(p. 
573) it was there held: 


“Its competency does not extend beyond the 
duty imposed by law, namely, to furnish the 
Department of Justice, through the Depart¬ 
ment of State, the names of those within his 
jurisdiction who have certificates of citizen- 
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ship and who have taken permanent residence 

in the countrv of their nativity, or in some 

» • 

other foreign country.' 

* * • 


/ . S. rs. Cast', 49 Fed. 270, was an action at law 
on tin* defendant *s bond as postmaster for an alleged 
deficit in his accounts. Tin* plaintiff, to prove its 
case, depended solely upon statements ot account 
made by tin* officials of the Post Office Department 
and certified as required by law, under Section SSfi 
and Section 880 of Revised Statutes. The Court 
said : 


.“There is nothing' to show what the prop¬ 
erty was that the postmaster is accused of re¬ 
taining improperly, ot* its value, or tin* rea¬ 
sons which induced the officials of the Depart¬ 
ment to make tin* charge relating thereto. 
The account does not show why the commis¬ 
sions arc illegal. It contains nothing but tin* 
unsupported decree of condemnation. If this 
sweeping and arbitrary power is conceded to 
the officers of the Department, they could as 
well have made the deficiency twice* ot- three 
times as great as it is. They have only to 
make a charge no matter how unfounded it 
may be, and have it certified, and tin* post¬ 
master and his bondsmen are without remedy. 
It is thought, however, that it was not tin* in¬ 
tention of tin* law that executive officers 
should be clothed with tin* power thus to usurp 
the province of Court and jury and decide 
finally and irrevocably questions of fact upon 
ex, parte and hearsay statements. Such 
power is not found in the sections of the stat¬ 
ute referred to. They were intended to pro¬ 
mote the convenience of the Departments 
and the Courts. If the original of a paper, 
book or account is evidence, a copy properly 
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certified is equally admissible. It was 1 jot the 
intention ol Congress to admit incompetent 
evidence under tin* guise of a certificate." 

II Knnorr mi h'rirfritcc. Vol. 2, Sec. 1(>78: 


The authority to certify a copy implies 
that the terms set forth by the officer as rep¬ 
resenting the original in his custody mjist be 
a literal copy, not merely the substance |>r tin* 
effect, of the original’s terms" (Wood vs 
Knapp, 100 X. V. 114. 2 X. K. 082). “The of¬ 
ficer has power to certify to the correctness 
of official papers * * X but beyon<| that 

his certificate has no more effect thajn the 
opinion of any other person" (Wavlafid vs. 
Ware, 100 Mass. 251). “The certificate j* * * 
that it so ‘appears from the records of this 
office’ was improperly admitted. To priove a 
fact ol record by a record not produced re¬ 
quires a duly authenticated copy of tin* record 
itself or ol so much thereof as relates tjo the 
fact in question” (Oakes vs. Hill, 14 !Pick. 
448). Clerks ot religious and other corpora¬ 
tions, and other recording officers, may make 
and verity copies ot their records, and jin so 
doing under the obligation of their oath of 
office. Of the verity of such copies their cer¬ 
tificates are evidence. But it is no pajrt of 
their duty to certify tacts, nor can theiir cer¬ 
tificates be received as evidence of ! such 
facts.” 

Jin* error was coupled with error in refusing to 
admit m evidence the receipt ol Inspector Marks for 
thi* private formula book of T. E. Ohidester. ! The 
error may be taken in connection, also, with thj? ex¬ 
clusion of the letters and oral instructions givjm to 
Merillat as attorney by Mr. Chidester. The repeipt 


Marks corroborate^ these excluded papers and 
C"ii !ii>tI'u'ctio)!> and no better proof of <^ood faith 
and lack of fraudulent intent could exist that Ohid- 
csie] > i r.-uik opening ot all his files and private 
Jj ° (, k to tin* irovernment \s inspector not once hut 
t hi ouiihout a period ot years. ! la* receipt in evi¬ 
dence likewise had been called for hv Mr. Rover (p. 
- ,f • , > anci i til dream such as apparentlv the 

court and dist net attorney indulged in of a long- 
dienshed purpose to appeal- frank and open and 
•o mask even from his attorney i> possible. And 
1 h**ie not a scintilla ot evidence of anything of 
the sort to support such a dream. 

1 liK 1 I: IAI . t'orur IMPROPERLY ()I‘K.\K 1 » THE POOR To 
a u ini. ; i!.i,.i» (ii expert opinion ani> confused thk 

•’ 1 !>i ! * M 11! I N (! SPEC ULATION A N 1 * CONJECTURE AS 

io "'ll ETHER THK PILLS EM BRACED REMEDY OF COXPI- 
ri(, N> «>t*K TO CANCER. ITIiKIK Ul.osis. ABSENUK OK OK 
-O A 1 . 1 ‘ol; A!; !i» N OK FEMININE ORGANS. I.KaI* POISONING. 

svpmus. ANII finally a- To whether thk alleged 

V ol; ! {| LE>S jl N(; REPIKX I S WERE NOT SO PO TENT AS To 
1 >r * AiioRIioNS. 1 Hi; ( oUKT THEN WITHOUT aNV 

K\ IPEN CE o|‘ KKA UPULK NT INTENT AND WITH TI1K EVI¬ 
DENCE SHOWING STRONG AND CONTINUOUS GOOD FAITH 
RKFUSKD To DIRECT THK JURY TO RETURN \ VERDICT FOR 
DEFENDANT. NOTWITHSTANDING THE LAW REQUIRES 
FRAUDULEN T IN TEN T To UK PROVED AND BY CLEAR AND 
CON VIN Cl N G K VI PE XCE. 

In the leading ease of Seven ('uses Eckman's Al¬ 
terative vs., The United States. 239 V. S. 510, the 
Supreme Court said: 


h [ilia 11 y. the statute is attacked upon the 
ground that it enters the domain of specula- 
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tion (American School of Magnetic Hdating 
vs. McAnnulty, 187 V. S. 94) and by virtue of 
consequent uncertainty operates as a depriva¬ 
tion of liberty and property without due proc¬ 
ess of law in violation of the Fifth Amend¬ 
ment of the Constitution, and does not permit 
of the laying of a definite charge as required 
by the Sixth Amendment. We think tliai this 
objection proceeds upon a misconstruction of 
the provision. Congress deliberately excljuded 
the field where there are honest differences of 
opinion between schools and practitioners. It 
was plainly, to leave no doubt upon this ]j)oint 
that the words ‘false and fraudulent' jwere 
used. This phrase must bo taken with itjs ac¬ 
cepted legal meaning, and thus it mus|t be 
found that tin* statement contained inj the 
package was put there to accompany the gjoods 
with actual intent to deceive— aa intent it\hich 
may hr derived from the facts and eircum- 
st avers, but which mast hr established . (Ital¬ 
ics ours.) That false and fraudulent repre¬ 
sentations may be made with respect to| the 
curative effect of substances is obvious.!, It 
is said that the owner has the right to give his 
views regarding the effect of his drugs. But 

Mate of mind is itself a fact, and mav be a 

■ 

material fact, and false and fraudulent Rep¬ 
resentations may be made about it; and per¬ 
sons who make or deal in substances, or Com¬ 
positions, alleged to be curative, are in ajpo¬ 
sit ion to have superior knowledge and may 
be held to good faith in their statements.T 


A eopv of the booklet involved in the instant ejase 

p 

appears in the record at pages 72 to 81. The princi¬ 
pal matters of claims made by the Chichester Chem¬ 
ical Company for its pills in the booklets are as (fol¬ 
lows : 
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“Easy to take, Gentle in tlieir action. Time 

t i*i«*<i and worth proved. Reliable. Effective. 

«««**** 

“Thov have keen for more than thirtv vears 
• • * 

a standard, reliable remedy for functional de- 
rangements of the female reproductive or¬ 
ganism. 

“Directions. For amenorrhea (suppres¬ 
sion of the menses, due to colds, ill health and 
other morbid causes). 

• * J )ismenorrhea ( painful or scanty menstru 

at ion ) * * * 

“To prevent difficult, painful, over-profuse 
and other morbid menstrual conditions, and 
to keep this important function normal." 

The Government instituted its action upon chem¬ 
ical anah>is that showed a vcrv small amount of 

• • 

iron, some aloes and an inert mass. It unwarranted- 
ly made DO or more seizures wiiere one would have 
sufficed to test whether the business which had been 
in operation over 40 years and had grown to large 
proportions was a fraud. The Chichester Company 
then put on the stand the inanufactruing chemists 
to prove the actual contents of its pills, whereupon 
the Government nevertheless sought to maintain the 
oosition it had taken. As the district attorney cor 

A * 

rectly said to the jury (p. 228) : 

“ \Ve did not know what was in the pills 
when we filed the suit." 

It could have ascertained in the most conclusive 
way, better even than getting ail express enumera¬ 
tion of ingredients bv taking Mr. Chidester, who had 


thrice made known his formula, namely, to Tvebler, 
Katho and Marks, at liis word and asking him to 
show the department exactly what was being put in 
the pills. 

Honnsel believe that assignments 1. 4, b, 6, 7. 8, 9, 
Kk lli. Id, 14, L *i and 'J8 may ail be grouped together 
undei’ the sub-heading hereinbefore set fortli! and 
that conshierat ion of them as a whole will show 1 liere 
was in the case simply a difference of theories and 
opinions among physicians both as to the pills and 
die language of the booklets, and that there is no 
evidence ot had faith on the part of Mr. ('hidoster. 

Mr. Joseph lb Rogers testified that disorder or 
nonfulfillment of tin* menstrual fund ion was very 
prevalent among women: that tin* great maiorijv of 
women were constipated and that constipation af- 
I eel ed trie menstrual I unction. I he most common 
and usual causes were anemias, ospecialiv chlorosis, 
which is a lowering ot the Mood in young girls and 
the anemias due to diseases, colds, over-exertion, 
physical exnaustion and worries. Amenorrhea, dis- 
monorrhea and over-profuse flow (p. ll‘») were 
functional disturbances and symptoms which piiysi- 
<’iau> of t (mi f rented. He had used the combination 
ot ingredients in the (’hidester pills and had found 
'hem beneficial, lie thought he had used the par¬ 
ticular pills in (juestion and had found them benefi¬ 
cial in many cases. He had never found anything 
always good in all cases (p. 117). 

In his opinion, a preparation composed of the in¬ 
gredients in the pills in (juestion (p. 110) was a good 
pill 1 or all three conditions of amenorrhoea, dis- 
menorrhoea or over profuse flow. 1 he combination 
ol iron and aloes (p. 114) was a good combination 
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for fninioiiii^oguc and had a synergistic effect. Both 
* !n( ‘ colion root wen* similar, had a tonic effect 
' )r *h»» uterus. toned up tin* involuntary muscular 
H' vi-s an* 1 gave power Jo expel tin* flow. Hellebore 
* :1;: il b>ni|e and antispasmodic effect and help(»d to 
re:i"e\’e an\ tendency to contraction or closing of the 
uterus. Cotton root bark was contained largely in 
i.iuie agogi.e pi!l>. \\ a> a ino(h*rn remedy which 
originated, in the South and a pill containing the 
•' '*o - it i ec u*n t - was a very good emmenagogno. 

W n re drugs wen* found to give good results thev 
riouhi he used (p. llo). The formula in (piestion 
Wiis ! dangerous or harmful but a mild (*mmena 
gogne Mi. 1 Id), it could not be used as an abortifa- 
cieiit because it was not strong enough (p. 117). The 
direction* in the booklet were sound (p. 117). The 
expression “otner morbid causes,** taking the whole 
booki«*t together and considerin': that it dealt wholly 
’ A11,! i re menstrua! function, meant such cases a> 

1 o.«i>, ;.! head 11 , menial or physical depression, con 
stt] at ;«>n. fright, worn and shock ( p. US). Beading 
rllr whole pamphlet together he would understand 
that the pill was trying to assist nature to reestab¬ 
lish the menstrual flow due to such causes as he had 
siaied and would not understand it related to cancer, 
tubercuiosi.s. lead poisoning, pernicious anemia and 
other such things. 

1 ne empirical use of medicine was where a thing 
:iad been found good in actual use and assuming it 
had been used for many years and testimonials sent 
\ OiUut;irdy that it had been found beneficial he 
would consider that such was a good reeommenda- 
a! 'd 1,1:11 the pill could continue to be used (p 

120 ). 


4 * 
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T)r. George R. Lee Cole testified that women kero 
V( * r . v generally constipated and there was a majrkod 
relation between constipation and amenorrhea' 
dismenoi ] hen. ( auses ot snj)pression were 
anxiety, worry, tright, shock of any kind, chans 
location, wet feel, anemia (pp. PP-lOO). There 
a considerable choice of drugs for their treatij 
Aloes, iron, cotton root hark and hellebore 
ypLai ommenagogues (p. 100). The preparation in 
quantities given in (Tichesler's pills he would 
say “was a mild combination of those drugs, and he 
<*“idd see where it (the pills) would easily have a 
good place in eases of both amenorrhea and dis- 
meiiorrhen." Would think it beneficial in over- 
protuse menstruation or menorrhagia (p. 101). 

root hark was rnil.ilv contradilo in its of- 
i'oc! on tin- nicriis. a little less so than ergot and 

••has heen a very popular agent among Southern 
practitioners” (p. 101). 

i In* combination ia (piestion could not be harmful 
u ' ;ls I1<,: *U-oui! enougii to he an abort ifacienl 
1°D. Considering the wlioie advertising book 
•"‘t he would consider “other morbid causes” men 
nmied in the booklet would have a circumscribed 
! ‘ M A !JI,l snmch as it was a pill lor amenorrhea and 
dismenorrhea and referred to functional disorders 
ami not any real pathology, so that he would think 

11;* . . l 

uld 


- - * * i * 

1(1 ’-ilk o! cancer in connection with the matter v< 
he to go far afield (p. 1(12). The words “to present 
dtfltcnlt. painttd. over-profuse and other morbid 
menstrual conditions, and to keep this important 
fund ion normal." I)r. Cole testified he assumed to 
he a disturbance of the functions regardless of Juiy 
pathological or diseased condition (p. ]Q4). In fii s 
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opinion, the inerror]ionts in the formula used as di¬ 
rected would he beneficial conjoined with local treat 
ment. 1 he fact that the preparation had been used 
for year.-, testimonials had been obtained and medi 
e?i: nook- -poke of tin* ingredients as beneficial in 
menstrua! idisorders would indicate tin* reined v pos¬ 
sessed considerable merit. Doctors varied in then 
doses, *oine like the homeopaths preferring small 
doses. He would not understand that tlie booklet in 
eluded cancer, tnbercnlosis. lead poisoning. ba<i ton 
an . thm.irs. as in* understood tin* la nirnuve 

to refer ( p. 1<)2) “to tui.'ctional disorder’s and nor to 
any real pathology.** 

Dr. William If. Syne* testified that lie regarded 
amenorrhea and dismeriorrhea as rather a symptom 
■ ban a eomlition which could be classified as an ail 
men; rat her- t ban a disease < p. SP). “A Iocs is useful 
m tlie treatment of amenorrhea. 1 Iellebon in, 
'liouii'li witness has never used it, was used bv ihe 
ancients for that purpose. Iron would undoubtedly 
!»*• used for amenorrhea, and witness does not think 
•here is any opicstion that cotton root bark would be. 
Knows it ha< been used for that purpose" (p. pop 

Motion root bark was recognized by all medical 
wiiicts be had read a- an efficient emnienairoirue and 
both nines and hellebore were considered to have 
eimnena.iron'lle propert ie>. 

in his opinion. anemia was the main cause for 
amenorrhea and the prescription in «pieslion un¬ 
doubtedly would have a beneficial effect in anemia 
ease>. ' oust ipat ion w as a treijuent cause of 
menstrual disorders and constipation and women 
practically. went together and the pills would be 
b<*nefieial mi >ueh case.- and also m dismenorrhea 


owin.o- to tiie contractile power upon the uterus of 
gosi'Vpium oi’ cotton rool hark. 

I hen* was nothin# in his opinion dangerous about 
Jakin# tin* pills. 

I he words of tin* booklet would not su##est toj his 
iMind conditions caused by cancer or anv other out- 
si<h* condition of that kind, or metallic poisoniii* 
i ui'(‘rculosis and he would not regard tin* four 


IT or 
in 


iitedieiit> as a remedy due to these outside eolidi- 

i ions Midi as cancel’ or tuberculosis or smallpox! or 

M-ad poisonin#. He would regard constipation jjs a 

nioi-hid cause ( p. PS). He could not think of juiy 

ease ot these outside conditions in which the ejmi 

bination ot drugs in question would do anv lujrm 

and it would undoubtedly do #ood to a certain ex 

ifuji in many ot these outside conditions (p. pp). He 

knew that “in no pathological conditions would :|nv 

those <lru#s do harm" (p. PI). He had been 

taudii in school to treat disease and not the syijip 

’■ :t ’ hut he had never in his experience of twentv 
. • | * 

I1V( ‘ . V(> ais s(*(»n any doctor clin# to that rule (p. ( J'2). 
i ioprietai’y preparations put on tin? market bv !re- 
'iabM' dm# houses were used by physicians and! he 
not recall where any reflection whatever had 
h(,,M) r;,sl °u {he purity of drugs or the sincerity of 
‘he hi# pharmaceutical houses. 

Mr. < hidostcr testified (p. 135) he had read l|he 
pai: o! Squihlrs Materia Medica, the handbook ij’or 
ilu* pliysician and the pharmacist, published in 19j)f>, 
r ( *Iat in#; to emmeiiagogues. Squibbs stood very hilgh 
a- a manufacturing chemist and had been in business 
°' , ‘ I ;]i b v mars. \\ itness knew that physicians vejry 
genera!h prescribe Squibb\s preparations. Witmjss 
certainly believed that what they put forth was ejfi- 
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oi**nt to}- amenorrhea and dysmenorrhea because of 
t ne reputation and standing of the* house and bo- 
1 ioved the following that appeared in the Squibhs 
puhli<*atip!!: “Tablets emmenayoipic Squibb, choc¬ 
olate coated. Rxtract ot er<£ot one-half irrain. ox¬ 
ime’ cot * on root bark, one-lialf irrain: (extract of 
black* hellebore, one half irrain: iron sulphate drv, 
one half irrain: maniraiiese dioxide, one-half irrain: 
oil savin, i x minim. 1 his combination of uterine 
astringents and tonics is found useful in amenor¬ 
rhea and dysmenorrhea. It acts not alone by direct 
influence upon the uterine system, but also hv its 
'•fleet upon the ireneral health, tendinir to restore the 
normal ‘auctions ot the organs involved bv ’•'•mov¬ 
in':' the depraved conditions of the blood and secre¬ 
tory system. It is well to beirin the administration 
a week in advance, and to supplement the treatment 
with hyirienic measures and ireneral diet. Dose, one 
tablet every two or three hours, and then reducing 
the frequency ot the dose as the effect is produced.** 
rim particular thinir that struck witness about that 
was tue small dosaire ot each mirredumt. 

it ties s did not use quite all ot these ingredients 
in his preparations. Re did know that the others not 
contained were irivon tor the same purposes accord¬ 
ing to the Dispensatory. 

Witness saw the publication of Sqnibbs of 1919 
and one of April. 1920, showing a continuation of 
the same formula from 1900 to 1920. 

Fraser were manufaetiirinir chemists of hiirh 
staudimr and naturally witness believed what he 
read iii their publications. 

FYa ^ or *s ( p. l.‘Nl read as follows: 
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“Ernmonagoguc: ergotin one grain, extract 
gossypium one grain, iron sulphate dry one 
urnin, extract Mack hellebore one grain, aloes 
socotrine one grain, oil savin one-fourth drop. 
rh(‘v ( > tablets represent a combination of di 
ro./t and indirect remedies, which togolher 
usually bring about a return of tin* suspended 
menstrual function. Ergot, cotton root, black 
hellebore, and savin all have a direct influ- 
onco over the uterine organs; aloes by iis 
action on t he lower bowel, and tlie sympathetic 
irritation which it produces upon the uterus, 
becomes a valuable addition to the formula! 
• ron sulphate acts as a roborant and tonic, 
and by overcoming the depraved condition of 
' h<* hjood, tends to restore the normal action 
the organs in\’olv(*d. Frasers ommona- 
goguc tablets are prepared from carefnllv se- 
lect(‘d drugs, and represent the full then: pen 
iical activity of the formula. In cases whore 
tue system does not respond to the treatment, 
tin* use of hot foot or sitz baths, hot douches 
<*ud ho, applications to tin* pelvic regions are 
°ften followed by good results. Fraser's 
emmenagoguo tablets are indicated in scanty, 
‘ardy, or suspended menstruation. Dose: 
<>nc every two hours, taken with a hot drink 
if preferred." 

W itiw-- < ’hides!er could not well do otherwise 
th.-'n credit thos(» statements as found in the p ihli 
cation. 

i 

M r. < 'hidester gave unimpeached testimony of sub¬ 
stantially the same import as to publications and 
emmenagogue j^reparations. and his faith therein. 
!»nt torth hv the following well-known proprietarv 
medicine houses, a number of whose formulas dif¬ 
fered oulv slightly from the ingredients in the 
Chichester Fills, and all of which contained same and 
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others nil of the Chichester ingredients, and certain 
<>; which were the prescriptions of physicians, 
namely : |Bonjean, Mntt(*r, Rigaud A’ Hooper, Lillv. 
Multonl. Sharpe A Donohue. Hooper, Smith, Kline 
French Co., \\ nnicr A Co., Stearns & Co. and 
Merrill A <'o. 

He also testified In* believed in tin* testimonials 
he had received voluntarily over a course of vears 
as to the merits <>t the pills and the medical works 
he had read in which tin* ingredients of the pill> 
were spoken ot as direct drug agents having a bene¬ 
ficial ellect in menstrual disorders. He was corrob¬ 
orated as to his reading testimonials and medical 
works by his wife (p. Ifil ) and his manager. Mr. 
Harris ip. 174). 

1 here was not a syllable of evidence to show 
t hides*er s own beliets were contrarv to what he 
had r<*ad and that he was making a bluff, as argued 
by the District Attorney, when he wrote Merillat to 
revise the literature and accepted Merillat *s assur¬ 
ance the booklets, etc., had been revised in accord¬ 
ance with tin* law. regulations and decisions. To 
speak ot a bluff is pure assumption and presump¬ 
tion, wild speculation and conjecture, contrary to a 
consistent course* of conduct. 

A letter |dated February 23. 1914. from Merillat to 
tne ( hiet ol the Bureau ot Chemistrv of tin* Depart¬ 
ment of Agriculture as to a department decision as 
in herbs said: 


**!n reference to this matter, as attornev for 
the Winchester (liemical Company, I desire 
to inform you that the method of doing busi¬ 
ness ot the Chichester (liemical Companv is 
this: 


1 


53 


“They prepare various patent medicines, 
anions them Chichester's pills. The jentire 
literature was carefully revised by me t(> con¬ 
form to the Pure Food and Drugs Act, and 
was submitted to you." 


After receipt of this letter the Department had 
advised Merillat that he need not go to Philadelphia 
under a citation issued to the Chichester Chemical 
Company, the matter concerning' certain herbs that 
it was the Chichester's practice to enclose to jdrug- 
gists with cartons of pills, Cut the foregoing jas to 
the pills was not denied. 

There was also introduced a letter from Mdrillat 
to the Solicitor of the Department of Agriculture 
(pp. Ib4-b) stating in part: 


“The company stands ready to do anything 
within reason to conform its business tj> the 
law and any reasonable interpretation thereof. 

“When the Pure Food and Drugs Act was 
passed, at the instance of the Chichester 
Chemical Co., I went over with great care all 
of its advertising literature, labels j and 
brands, etc., and amended and modified j that 
literature so as to bring tin* same absolutely 
and safely within the statute. Cnofficially, 1 
consulted Dr. Kohler and followed all adl'ices 
1 could obtain from him and offered to submit 
all the literature to him before it was priiited, 
but he, of course, could not do that, though lie 
did kindly look over a few things that 11par¬ 
ticularly called attention to. 

“1 cannot, therefore, believe that just Criti¬ 
cism can be made of any of the brandis or 
labels, though if I in any degree failed in! this 
respect I am sure my client will gladly icon- 
form to any requirements desired.” 
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Tin* record shows with respect to the matter of 
th<* meaning of the phrases in the booklet regarding: 
the words claimed bv the l nited States to constitute 
fraud, namely, under 1 he head of Directions* “For 
amenorrhea (suppression of the mouses, duo to 
colds, ill health and other morbid causes.** and under 
the head of Dismenorrhea: “To prevent difficult, 
painful over-profuse and other morbid menstrual 
conditions, and to keep this important function nor¬ 
mal.’* that it lie defendant (’hidester testified that he 
had never claimed his remedy to he a “cure all," 
that after a call on tin* officials of the Department of 
Agriculture in charge of drug enforcement and a 
suggestion from them, the word “all" had been 
stricken out of all literature of the company where 
it referred to the pills being a remedy “for all" 
functional derangements (p. 181). and the word 
“cure" eliminated, and all suggestions from Meril- 
lat. following departmental conferences a> to tin* 
booklet revisions were adopted. 

The record shows (p. 155) that on cross-examina¬ 
tion (’hidester was asked what he understood by the 
term “ill health" as used in the booklet, and an¬ 
swered that he understood it to mean a “condition 
of health, in connection with the statement there, 
that would cause suppression of the menses." 
Asked what condition would be included within the 


term “ill health," he replied: 


* * ()verwork, exposure 


to inclement weather, anxiety, nervous shock—anv 

• • 

condition of ill health that would tend to lower the 
vitality." 


“I*). Could any disease come within that 
term? 
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A. I have not in mind mvself any bad dis¬ 


ease. 


The three physicians placed on the stand by depend¬ 
ant, Rogers, Svnie and Cole, all testified that by the 

*■ • # _ r 

words *‘other morbid conditions,’' they woulcjl un¬ 
derstand things similar to those that had been set 
forth, such as colds and that cause suppression of 
the menses, and that they did not understand or 
would not read the language, taking it all together, 
to refer to cases where the patient who was suffer¬ 
ing from amenorrhea or dismenorrhea, had caheer, 
tuberculosis, lead poisoning and other such diseases. 

The record shows that Merillat, after a confer¬ 
ence with l)r. Kebler, of the Agricultural Depart¬ 
ment, changed the words “for amenorrhea (suppres¬ 
sion)." for tin* reason as testified to by Merillatj that 
they “were general and might include all suppres¬ 
sion," and that In* had added the words “due to 
colds, ill health and other morbid causes," the court 
refusing over objection and exception of defendant 
to permit Merillat to testify that these words had 

been added so a-* to restrict what had gone bdfore 

I 

(pp. 1S0-S1), which it is submitted would bej the 
legal effect of same. 

Merillat testified that where the booklet originally 
read: “For more than thirty years a standard re¬ 
liable remedy fo v all functional </rranf/citt<'nts,' ’ jthat 
he, Merillat, had stricken out the word ‘‘all" as re¬ 
sult of a conversation with officials at the Agricul¬ 
tural Department. The record also shows that Mer¬ 
illat had stricken out of the booklet as originally (sub¬ 
mitted to him (pp. 180-81) the words “as a monthly 
regulator," and that Merillat had inserted, j the 
words being his own, the following: “To present 
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difficult, painful, over-profuse and other morbid 
menstrual disorders and to keep this important tune- 
lion normal.*’ 

The record shows that Merillat had stricken out 
♦mtirelv a larger booklet than the one involved in 
tin* instant case because it contained many thing’s ot 
old style advertising matter, such as: “A sate and 
sure einmenagogue” and “l nexcelled and unri¬ 
valed,** and had eliminated such things entirely (pp. 

1 SI-82). 

The record shows that all of the changes made by 
Merillat yvere followed by the defendant in its lit¬ 
erature and booklets, these including among other 
things the striking out from the original booklets of 
the word “cure** and tin* insertion instead of the 
word “remedy,** this change being made after a talk 
with Dr. Kebler, who objected to the word “cure." 
Also that Merillat had stricken out of later editions 
the word “best" where it stated that the remedy 
was the best. That Merillat from the testimonials 
had stricken out where the testimonials read “pub¬ 
lished by permission," where it was not shown ex¬ 
press permission had been given. Also that Merillat 
in the booklet had stricken out tin* words “worth 


more than gold," and had substituted the words 
“time tried and worth proved*' (pp. 180-183;. Mer¬ 
illat *s testimonv was that Dr. Kebler said something 
to the effect that nothing would cure all amenorrhea 
arid that because of a suggestion made Merillat had 
the qualifying words after the word “suppression** 
inserted (p. 183). 

('hidester's testimony showed that at an interview 
he had with Dr. Kebler in the Chichester Chemical 
Company office in 1908. Kebler had criticised the 
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word “cure" which appeared on the labels of some 
<>f the Chichester Chemical Company preparations 
( p. 143). saying “that a drug or preparation miight 
have remedial properties, but that ‘cure' wasj too 
strong, as sometimes years must elapse after treat¬ 
ment with a remedy or a drug before it could l>e 
known whether the ailment or disease or conditions 
for which the drug or compound was administered 
would effect a cure," and that this word “cure" 

i 

had been stricken out by Merillat. | 

The record shows that there had been four revi¬ 
sions of the booklet, the lirst beginning after | the 

law of 1906, the second after the Shirlev nmend- 

( I 

merit of 191*2, the third at or about the time ofjthe 
Suureme Court decision in the Kckrnan case andlthe 
fourth later, each edition of the booklet being 
changed after going over tin* statutes and tin* deci¬ 
sions and after interviews with the officials oflthe 
Department of Agriculture in charge of the Cheipis- 
try or Drug Division (}>p. 18*2-83). Merillat's testi¬ 
mony was that it was because of the suggestion made 
about 1916 at an interview with officials of the be- 

I 

part merit of Agriculture that (p. 185) “the p|ills 
would not take care of functional derangements! of 


re- 


the human organism when* surgerv would be 

' * i 

ouired." that Merillat in editions published there¬ 
after stnick and kept out tin* word “all," having 
oreviouslv taken out the word “cure" and subfeti- 
tuted the word “remedy" as a result of his ownj or 
Dr. Kehler's suggesting at a conference that “rem¬ 
edy was a better word. 

The record shows that Chidester as a result ojf a 
letter from Merillat stating that the Agricultural 
Department officials were making an intimation I or 
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surest ion that Tin- pills did not contain valuable in¬ 
gredients came over To Washington and discussed 
and gave Meri'lat nrallv the formula and brought 
medical book< bearing upon the ingredients (pp. 

1 sl-Sb). 

The reconl also shows that Chidester in lbOS gave 
hi> formula to Hr. Kehler. which Kcbler did not 
deny. and later in Inspectors Kathe and Marks, and 
wrote 1 «•*!»*!’-* To insp--c*or Kalin*, which letters state 
the < ’hiches er Chemical (’oninanv formulas had 
been glve.i: t<> Katin* and offering to furnish any fur¬ 
ther information desired. The record also shows 
that lin yt was a proffer made of the receipt of In¬ 
spector Mark" for the Chichester Chemical Com- 
najiv's oriv: tc formula hook which iiad heen deliv- 

• i 

ered to Marks. 

Tlie record slio\v> ( p. ) tliat a" earlv as March, 
the literatim* of the company was clear of the 
word •‘cure." a result of MerillaCs advice after 
calls at tin* Agricultural Department. 

The record show* that the court would not permit 
druggist McCann, the supervisor of tin- Peoples 
Drug Store, when* the pills wen* seized. T<> testify 
that he did not understand from the language used 
with respect to other morbid conditions that cancer 
was within the words, so tliat defendant could not 
under trie court's ruling go into the matter of the 
meaning of tin* language with McCann. The record 
aiso show" that tin* court would not permit the long¬ 
time advertising manager, and. later, general mana¬ 
ger. of the Chichester Chemical Companv, Logan 

Harris, to testifv as to what he understood bv the 

• • 

words “for amenorrhea (suppression of the menses) 
due to colds, ill health and other morbid causes’'— 


59 


these matters of adverse rulings by the court Sail 
bring the subject of exception to tlie ruling by the 
defendant. There is absolutely no suggestion of 
testimony any user of the pills was deceived or lad 
any other construction than that of defendant. 

The record also shows that tin* defendant, after 
Mating that they had editions of the several styles] of 
booklets us<»d since the Food and Drug Act was 
originally enacted, with tin* dates each was pub¬ 
lished. proffered to show by reading these booklets 
what changes had been made in the booklets pub¬ 
lished by the company, and that on objection by the 
District Attorney and with exception allowed de¬ 
fendant tiie court would not permit these changes to 
be shown ( p. 17b). This was offered to be shown 
by t lie witness Harris and the changes were offeijed 
to be shown by the several booklets themselves ajnd 
wore submitted on llie issue of good faith, but ruled 

_ _ _ i 

out and exception allowed (pp. 176-77). 

(iranting arguendo that the four experts for t|he 
government testitied on direct that their opinion was 
strong, positive and decided that neither the ingre¬ 
dients nor their combination would In* of the slight¬ 
est benetit in any or all of the conditions of amenor¬ 
rhea, disamenorrhea and over-profuse flow; graft¬ 
ing arguendo that these same experts testified thjat 
in their opinion the words “and other morbid con¬ 
ditions" were sufficient to cover cases where tliejre 
were real diseases, and that in such the pills would 
not remedy the condition, is there anything in ;|ll 
this to warrant submission of the case to the jujy 
and to permit the jury to infer there is clear aijid 

convincing evidence of fraud and that defendant be- 

. i 

iieved otherwise than that the words used covered 
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merely menstrual troubles due to run-down eondi- 
lions, but not virulent diseases. 

Was there any warrant in the booklet for an as¬ 
sumption it meant elearlv and convincingly more 
than it s;bd, and t hat any one would be deluded into 
>U|)posi: l: if >:i flVrinir from ••.•nicer that the pills 
\ ere ii; ended for such person. 

Tin* <ton> examination of the government's wit- 
ness onb <rengt hen> tin* idea of medical differences 
of opinion, a thing which the Supreme Court says 
• s not intend'*;: to be reached by the law. 

Among the text books used in the medical school 
of (ieorge Washington I’niversity is Dr. Wood’s 
“Therapeutics. Its Principles and Practice." 

idle expert witnesses lor the appellee stated that 
Dr. Wood was a man of verv high standing and that 
the book was a text book at tin* university. 

Dr. Kelley, when (piestioued about this statement 
in the hook as to gossvpium or eotton root bark, 
**Dr. tJ«arrigue> ia well known New Orleans physi- 
eianl has found it a most serviceable agent in ar¬ 
rest in,sr hemorrhage and ameliorat i nyr the other 
symptoms in uterine polypoid and fibroid tumors, 
and even, in uterine cancer. The reinedv has also 
been employed in amenorrhea and dysmenorrhea," 
said the statement was dreadful. 

Asked concerning this statement (p. 47) in the 
National Standard Dispensatory, a medical work 
edited by .physicians and pharmacists of high stand¬ 
ing: “Dolton root bark lias been recommended as 
as excellent eiumenagog'iie. and it is said to l>e espe¬ 
cially useful in the treatment of sub-involution and 
in suppression of the menses resulting from ex¬ 
posure to cold, it is said to be a much safer remedy 
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thnn enrot, as it does not cause tetanic contraction 
ot i}io uterus to so marked a decree. In tlto control 
ot nemorrhayv. cotton root bark is inferior to eryet, 
i>ul it is said to be more efficacious than the latter 
remedy in the treatment of uterine fibroids.** 

I'i. Keiley said he did not ay roe therewith and it 
was no authority. 

I he witness said he did ayree that aloes distinctly* 
increase." the menstrua] flow and ayreed with il ls 
statement in the dispensatory: 


“Aloes distinctly increases the menstrual 
MOW. Whether this is due to some direct in¬ 
fluence of the druy: upon tin* uterus itself, or 
wliether it is caused by au extension of the ir¬ 
rigation o! the reeturn to the uterus, is not 
definitely known: but it probable acts bv in¬ 
creasing pelvic congest ion. Amenorrhea aijd 
menorrhagia resulting from anemia are l‘r|»- 
quently relieved by al(x*s when eornbine<I vifjh 
iron and other suitable remedies.** 


Hr. Kelley testified that amenorrhea, dismeno *- 
rhea, motrorrhnyia and menorrhagia (p. do) were 
eacli merely symptoms of disease and were not dis¬ 
eases: and said the proper method of treatment was 
tot real the disease and not the symptoms, and asked 
on cross examination as to a statement in Dr. Dot 
tor's work on Therapeutics that black hellebore had 
been hiyhly esteemed by the early physicians for 
amenorrhea said that he had never used hellebore 
and that it was a poison but, on further cross-exam¬ 
ination. admitted that it was a poison only when 
used in overdoses ot three to five yrains ( p. 48) and 
that a quarter yrain was not an overdose. 
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!>r. Kelley later, when his attention was directed 
a statement in Dr. Shoemaker's work. Dr. Shoe 
•na!o*r, he admitting. being a man of very high stand 
i !’•: 'Id, that ‘'aloes is an excellent emmena- 
goeuc: given lot* se\'(*ral days before the expected 
periot*. ,it is generally successful/' said that it wa> 
aI1 " lil pa*tl:o'.l that had come down from past vears. 

:i. Sods ( oheii > work on Materia Medica and 
Drug Apt ion was a recent work, published in 
ana the <!ootor stood exceedingly high (p. 42). Dr. 

.'*y i< 1 he agreed with its statement “that a 
*:rug wipe!' has the effect of influencing the contrac 
• i<>n fbc uterine muscles is of importance modi- 
i Mis attention ihen called to this statement 
!!i Sobs/ ohm: “Kxtract ot cotton root bark was 
' °und to increase the tonus and contractions of the 
lJ ‘orus both isolated and in situ." witness said In* did 
not agree that cotton root bark would be useful a- 
::n emnienngogue. Asked if lit* agreed with tin* state 
m.-nt in |Solis Cohen that “cotton root bark is used 
• I! ‘-ho treatment ot dismonorrhea and especially of 
metrorrhagia (over-profuse How) in all its forms" 

' PP- 4-4*M. said “he certainly did not and that In' 
out not think Solis-Cohen would agree w it It it if lie 
were lime cither"- which last remark the court re- 
twsed to strike* out and allowed defendant an excep¬ 
tion (p. 4o). 

The statement of Solis-( 'ohen : 


r* In functional amenorrhea, iron is some- 
Mtpcs ot great benefit. It is given in associa¬ 
tion with aloes, as in pills of aloes and iron. 
Sucli mixtures arc especially indicated when 
the amenorrhea is associated with chlorosis," 


said that such was not good treatment though a 
physician could use it (p. 43). Asked as to the state 
meat b\ Or. f otter in his work ot Therapeutics, 
u hich had gone through more than nine editions, 
'bat ( P- ^t)) aloes is chiefly used in combination 
vnth iron and other drugs for amenorrhea.” Dr. 
Kelley said that Potter was an army officer and that 
Potter did not know much about it. As to Potter’s 
statement, “cotton root bark is much employed as 
an emmenagogue. It is used in the South for in¬ 
tensifying uterine action in dismenorrhea rnd 
amenorrhea.” Dr. Kelley answered he “knew noth, 
mg in the world about cotton root bark and lad 
never used it.“ 

Me would say that any physician who would pre¬ 
scribe in combination (p. 42) cotton root hark, helle¬ 
bore. aloes and iron for amenorrhea or dismenbr 

rhea is ignorant. 

1 

Me believes only about one-tenth of these thiiigs 
that lie sees in standard medical works" ( p. 43). A 
physician acquired his knowledge bv actual experi¬ 
ence and use and by reading (p. 43). 

Me had ne\ er read (p. 3/) in any medical journals 
as to whether iron, aloes, cotton root hark or helle¬ 
bore were good or had in amenorrhea and had nevjer 
used tnom. Me knew tin* consensus of medical opin¬ 
ion was adverse to these drugs because if the doctors 
thought them good they would write about them. |Tt 
woulu not make any difference in his opinion if! it 
should appear that in the year 1920 out of one hun¬ 
dred physicians seen in New York Citv, Brooklvn 
and vicinity more than seventy-five of them had pre¬ 
scribed patent medicines containing at least three 
and some all ot the four ingredients for amenorrhea 
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or dismenorrhca. He would think he was going 
among onaeks (pp. »>< 3S). that they were poor med¬ 
ical men. 

Amenorrhea, dismenorrhea and a morbid men- 
s ' n ud condition was not a proper thing to treat and 
dime was an agreement of medical opinion on that 
subject (p. 38). 

!'?•. \Vesi was a celebrated physician in his day, 
b s ?o. as, was indicated by the positions he held in 
1 ; • b;!; |( p. *>S). Dr. West, it alive today, would feel 

ashamed of himself for having said (p. 3S) : “Some 
practitioners believe that the constitutional origin 
b'n* local disease or local ailment should be 
iioatoo. an»i there is another view antagonistic to 
his. wtji, !i regards the uterine ailment as the 
primary and more important." 

‘ b-i** and colds were apt to be reflected in the 
menstrual organism and it was proper to treat the 
rn ' (! ' ■ p- : 1 t und he agreed with the statement of the 
lien It ii officer of New York < Hty (p. -14) that “wet 
am! eo.hi> are a very trepueiit source of ill health 
in women. The words “other morbid menstrual 
conditions might rider to such things as excite 
mimt, miock. worry, going out too much, standing too 
much, or, something of that sort—that these might 
Hriug on morbid menstrual conditions.*’ 

i a? !\e. I ha vis v.V ( ompany and Scpiibbs, Dr. Kellev 
-a;d. were <>1 very high repute and maintain bureaus 
.»■ i re!i. but they wen* proprietary medicine 
'mr-e> which disclosed their formulas, whereas in 
pale:,-; medicines fin* formulas were secret. 

1 hr ( -,v makes no such legal distinction, it per¬ 
mit- patent medicines and protects their trade 
marks, etc. 
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When shown the prescriptions subsequently intro¬ 
duced in evidence and covered at passes 164 to 171 
of physicians who had prescribed for amenorrhea 
and dismenorrhea. preparations containing the 
drugs contained in defendant’s pills, witness said 
that would not change his opinion as to the concen¬ 
sus of opinion. It would not change his opinion jhat 
a hospital had received a donation of pills containing 
the ingredients and after using them on women I pa 
tients had subsequently purchased pills, and a|fter 

some vears of use had stated thev had found them 
• • 

“verv beneficial and useful." 

The various matters stated hereinbefore find 
asked of Dr. Kelley were proved in the case. 

Witness testified (p. 41) that he did not believe in 
the use of patent medicines and approached the plat¬ 
ter of his testimony from that viewpoint because he 
had seen so much harm come from them. 

W hen we are all through are we not both as tojthe 
pills and the language used in the booklet in the for¬ 
bidden realm referred to in Magnetic Healing! vs. 
McAnnulty & Seven (’uses vs. The United States, 
supra? | 

Ts not the law one for common cheats and frauds 
and not a statute 4 that is condemnatory and confisca 
tory where theories differ? Wherein is there any 
evidence (-hidester in fact was not honest in his be¬ 
lief as to the pills and tin* booklet both? 

(Irorqc vs. ('aft. Trar. Co.. o4 App. I). C. 144-7 \ 


"Where testimony is all one way, and is pot 
immaterial, irrelevant, improbable, inconsist¬ 
ent. contradictory or discredited, such tesli- 
monv cannot be disregarded or ignored bv 
judge or jury. To hold otherwise would vest 


66 


triers of the facts in cases subject to review 
with authority to disregard tlie rules of evi¬ 
dence which safeguard the libertv and estate 
of the citizen** (Kellv vs. .Jackson. 6 Peters 
<>22. 31). 


F’hockh I NsTh-rcTioNs As kk i> Were Refused. 


/ Prayer* •"> to 12 were proper prayers. Their re¬ 
fusal was error. This would apply especially to 
prayers >. 10. 11 and 12 (pp. 23a-31). which were in 
no sense, covered by the judge's charge, and counsel 

I because of the length of this brief and the conclusive 
nature of errors hereinbefore argued, while relying 
on their assignments of error, deem argument on 
these errors unnecessary, it would be a case of 
using darning needles where sledge hammers are at 
hand. 

As to assignment 21. it is obvious the “best evi¬ 
dence" rule was violated when defendant was not 
permitted to show the changes made in the booklets 
by the booklets themselves. It is equally obvious 
there was special error in permitting the government 
experts to inject into the jury's minds the baseless 
idea of abortions being a function of this mild com¬ 
bination of menstrual drugs, and yet refuse to per¬ 
mit it to be shown, good faith being the issue and a 
strong burden on the government, that there was in¬ 
volved in three injunction suits brought by Chidester 
in the Federal Courts the legitimacy of appellant’s 

V remedy and that it had been found in each that the 
remedy was a lawful one and that Chidester believed 
the suits had settled the matter. 

Before* passing from this it may be pertinent to 
call attention to the fact that after Davitt Chidester 
- *7/0 
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testified in the first trial that in 1884 his brother 
Thomas had taken him to Doctors Holland and Shill¬ 
ing, family physicians in T. E.'s family, and Sajyre, 
the last named professor of organic materia mejlica 
in the University of Pennsvlvania, and to whom! his 
brother had submitted his formulas (p. 132), i the 
government to impeach Davitt Chidester's testimony 
put on the stand l)r. Holland, who testified that he 
had not treated Thomas Chidester as a family phys¬ 
ician and had not taken up with Thomas the master 
• >f the |dlls, and had made no recommendation! of 
them (p. 218). The cross-examination is sufficient 

i 

to show Dr. Holland had some feeling of animus! (p. 
219). . " I 

The record of the injunction suits show that this 
same Dr. Holland in 1898 (p. 156) made an affidavit 
(p. 159) “That said pills are a standard article! of 
trade of excellent reputation and on sale generally 
by druggists. (Xote: Holland being both a phys¬ 
ician and a druggist.) “That said pills are a legiti¬ 
mate and proper remedy. Xot harmful, and are not 
used and cannot be used as an abortive nor for the 
purpose of producing miscarriage”—a conclusion 
which such hostile witnesses as Dr. Kelley \jas 
forced to admit by admitting the dosage in the pills 
was small, as did all the other physicians on b<j>tli 
sides. | 

Holland's testimony besides its contradictions !bv 

* » 

his own affidavit was disproved by James Cooper, 
assistant cashier of the Chichester Chemical Com¬ 
pany (p. 178) that he personally knew that af:er 
1895, when he. Cooper, went into the company as lan 
office boy, Doctor Holland was a personal friendjof 
T. E. Chidester, that T. E. often went to Hollanil’s 
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pharmacy, that there were business relations be¬ 
tween them, that Dr. Holland proscribed for the wife 
of T. Iv rhidester and that when witness as an 

office bov had severed an arterv in his foot the wife 
• • 

of T. K. Ghidester had I)r. Holland called and Hol¬ 
land treated witness* foot. Mrs. Elizabeth Chides- 
ter's testimony (p. lb‘2) was that Dr. Holland was 
the physician of her sister-in-law, Mrs. '1*. K. rhides¬ 
ter. and that Dr. Holland siie had often heard spoken 
of as an intimate friend of T. H. Ghidester at the 
time of perfection of the formulas. Both witnesses 
also testified as to Dr. Skilling. 

It is submitted that submission of the case to the 


jury cannot be predicated upon a proposition that 
;he (Jovernment *s experts testified that the pills 
wore valueless for amenorrhea and dysmenorrhea 
and over-profuse How where the said ailments or 
symptoms, as the Government's experts preferred 
to call them, were symptoms due to or caused by or 
resultant from cancer, tuberculosis, lead poisoning. 
Addison's and other rare diseases, the number total¬ 


ing about 70 in all, and that the defense physicians 
admitted that as to some of these (while testifying 
in incipient stages even of cancer and other diseases 
tlie pills might do good as to the accompanying amen¬ 
orrhea and dysmenorrhea and in no cast? could do 


harm), tjie pills would not be beneficial. The issue 
is fraudulent intent. The very conflict of opinion 
referred to in the McAnnulty and Seven Gases opin¬ 
ions immediately arises as to how physicians under¬ 
stand the interpretation of the booklet. If this even 
be overcome, then the burden is on the Government 


to show defendant's fraudulent intent, and bv clear 
and convincing evidence. Even the hostile witness 
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Kelley admitted (p. 145) that assuming what jwas 
proven without any impeachment as to the ingredi¬ 
ents and use of the pills, continued use wouhil he 
justified. There is none such: it cannot be [pre¬ 
sumed, but must be proved. All the evidence isj de¬ 
fendant believed in its remedy and was ready to and 
did endeavor to do everything advised. Fraud its an 
imputation not of a light nature. Appellants iijsist 
on the right to relief from such odium. Had appel¬ 
lants specified 40 diseases which if existent m|ght 
cause amenorrhea, etc., that would not in* relieve^ or 

i 

benefited by the pills, as tin* Government clajims 
should have been done, then fraud could be just as 
well predicated on omission of such as might liave 
been omitted. 

There was error in permitting the* District Attor¬ 
ney, over objection and exception, to argue to the 
jury (p. 225) that in 98 per cent of cases the pills 
were worthless. The record is replete that amenor¬ 
rhea and dysmenorrhea, over-profuse flow and nien- 

strual troubles were nearlv alwavs the result! of 

• » 

colds, wet feet, constipation, excitement, worry and 
other similar causes. Fraudulent intent cannot be 
predicated on a proposition that “similar morbid 
conditions’’ should have been the expression uped 
instead of "other” morbid conditions. ! 

I 

So far did the Court go in rulings adverse to (de¬ 
fendant that as to consensus of opinion it permitted 
Dr. Kane (p. 32), over objection and exception,! to 
testify thereto without showing of knowledge except 
as Kane talked to Kelley and Ruffin. That a grpat 
consensus is otherwise was demonstrated bv wiiat 
was prescribed by nearly a hundred doctors (^p. 
165-71). 


i 
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In conclusion, it is submitted error is clear, that 
the trial judge opened tin* doors wide when rulings 
wouhl favor tin* ( lovernnien! and closed the doors 
sharply and narrowly when the rulings would favor 
defendant, and that, however fundamentally the trial 
judg'e may have been opposed to patent medicines 
and to each person being her own doctor, instead of 
consulting a physician, that the law did not author¬ 
ize the court to enforce such views, but protects ap¬ 
pellant and ilie public* troin censorship m medicines 
and coniines it> hostility to cheats and frauds, and 
docs not punish those who have* sought to amend 
and have* amended their booklets and literature so 
as uncjuesftionably to act in full accordance with both 
the spirit, and letter of tin* Pure Food and Drugs 
Act. 


Respect fully submitted. 


C. H. Merillat, 
P. H. Marshall. 
Attorneys for 

OlL 
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In the Court of Appeals of the District 

of Columbia 

i 

■■ 

No. 5016 | 

Chichester Chemical Company and Elizabeth 

M. Chidester, Appellants 

v. 

United States of America, appellee j 

■ 

BRIEF of appellee 

I 

COUNTER STATEMENT OF CASE 

The attorney for the claimant in his opening 
(R. p. 26) said that he expected to prove that the 
Government instituted the case by “getting off on 
the wrong foot ’' in the analysis of the pills. jLater 
he said that the “very formula in question’!’ was 
given to a Government inspector (R. p. 26). ! 

The Government by witness Murray offereijl evi¬ 
dence that the science of chemistry was lirhited, 
but that witness’ analysis showed certain ingre¬ 
dients of the pills. On cross-examination witness 
testified that one Hansen, a Government analyst, 
had analyzed other Chichester Pills, but not any 
from the pills seized in the instant case (R. pp. 29, 


U0604—30-1 


30). that the formula given to Louis Marks, a Gov¬ 
ernment inspector, by the Chichester Chemical 
Company was 

Purified s. o. c., aloes one-grain, ferrum 
sulphate estimated one-half grain, ginger 
one-eighth grain, mvrrh one-fourth grain, 

1 c? o * c? 

extract of black hellel)ore one-quarter grain, 
soap one-eighth grain, powdered cannella 
one-eighth grain. 

and that Government Inspect >r Katlie had re- 
ported July 2, 1919: “No changes had been made 
in any of the formulaes or labels.” (R. p. 28.) 

The United States Attorney stated in open 
court that counsel had stipulated that the pills in 
question contained the following: Aloes one-half 
grain, extract cotton root bark two grains, extract 
black hellebore one-quarter grain, iron sulphate 
dry one-half grain, and vegetable two and three- 
quarter grains. While claimant’s counsel ad¬ 
mitted such stipulation, he insisted on the right to 
introduce testimony as to the ingredients, and 
when tlie Court inquired as to the necessity of such 
proof in view of the stipulation, claimant’s counsel, 
addressing the District Attornev, stated: “I sav I 
want to prove that you got off on the wrong foot at 
the beginning and would not back up.” (R. p. 32.) 

Doctors John Thomas Kelley, Jr., Edward F. 
Kane, John Leslie Bovee, and Sterling Ruffin, on 
behalf of the Government, all expert in women’s 
diseases testified that the consensus of medical 
opinion was that a pill composed of the ingredients 
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in question was of no therapeutic value in the treat¬ 
ment of amenorrhoea, dvsmenorrhoea, or ovirpro- 
fuse flow (menorrhagia) and other morbid men¬ 
strual conditions which are but symptoms of num¬ 
erous diseases; that the iron in the pills would be of 
no value for any of the diseases of which aipenor- 
rlioea, dvsmenorrhoea, or overprofuse flow (menor- 
rhagia) or other morbid menstrual conditions in 
the dosage and over the period recommended hy the 
claimant in the circular complained of, but ip cases 
where anemia, other than pernicious anemia, and 
chlorosis were the diseases of which amenorrhoea, 
dvsmenorrhoea, or overprofuse flow (menorrhagia) 
and other morbid conditions were symptom^, iron 
must be given over a long period and in larger 
doses; that while aloes might help a woman who is 
constipated, it would not be of use in the removal 
of the causes of the condition; that the medical 
books cited on cross-examination did not represent 
the consensus of medical opinion; that one Was as 
old as 1876 (R. p. 38), one published in 1890 (jR. p. 
46), another in 1896 (R. p. 44), and the latest in 
1928 published by Solis Cohen. 

Dr. Kellev on cross-examination testified that he 
* 

did not think Solis Cohen would agree with ill (the 
statement quoted from his book) if he were here. 
(R. p. 43.) Dr. Kane testified on cross-examina¬ 
tion that he did not believe Solis Cohen ever saw a 
case of dvsmenorrhoea that he had to treat,! that 
Solis Cohen’s work was altogether different. (R. 
p. 57.) Dr. Ruffin testified on cross-examination 
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that the Dr. Bouchelle, as stated in Dr. Wood’s book 
as havina: used cotton-root bark and found it simi- 
lar to ergot, was a Southern practitioner nearly a 
century agp (R. p. 71); that the most Dr. Potter 
said in his book as to the value of cotton-root bark 
was 44 It is believed" (R. p. 69). Doctors Kelley, 
Kane, and Ruffin testified that the fact that a num¬ 
ber of physicians had prescribed for amenorrhoea 
or dysmenorrhoea without seeing the patient would 
not alter their opinion as to the consensus of medi¬ 
cal opinion. They also testified that the consensus 
of medical opinion among physicians is that their 
actual experience is more controlling in their diag¬ 
nosis and treatment than textbooks. (R. p. 49.) 

On redirect examination Dr. Kellev was asked if 
he agreed wjith the following read from Dr. Potter's 
book (one of the books from which claimant ’s coun¬ 
sel read to witness on cross-examination) : 44 It 
(hellebore) may cause abortion in the female,” to 
which he answered in the affirmative. Witness 
further said that aloes could bring about abortion. 
(R. p. 49.) Dr. Kane testified on direct examina¬ 
tion that the average woman will call anv flow from 


the uterus menstruation, though it is not proper, 
and that lack of flow during pregnancy is a physio¬ 
logical amenorrhoea. (R. p. 31.) On cross-exami¬ 


nation of witness 


claimant's counsel read from Dr. 


Potter’s book “Cotton root bark is believed to be an 


efficient emmenagogue and oxvtocic by Southern 
practitioners," to which witness said he did not 
agree it was an emmenagogue. (R. p. 56.) On re- 
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direct examination witness being asked what 
oxytocic was said that if the uterus contained any 
foreign body, such as pregnancy or part of £ preg¬ 
nancy, it would increase the blood to a serious con- 
dition, and in case of pregnancy the drug would 
bring on an abortion. (R. p. 58.) On reciloss-ex- 
amination witness testified some w^omen would have 
to take very little, while some would have \o take 
enough to poison them; that the pills in question are 
mild, small doses, and to create an abortion would 
have to use large doses, but there is nothing fto pre¬ 
vent a woman taking more than the dose on the in¬ 
struction blank. (R. p. 59.) 

Dr. Kelley testified on direct examination that 
4 ‘ morbid menstrual condition ” means anything 
that departs from the natural—it might mean any¬ 
thing at all. The word “morbid” means an ill or 
particular condition, any departure from tljie nor¬ 
mal. (R. p. 36.) Dr. Kane testified on cross- 
examination that “other morbid menstrual condi¬ 
tions” means any other irregularity of tli^ men¬ 
strual function than the particular kind specified. 
(R. p. 52.) Dr. Ruffin testified on direct exami¬ 
nation that “other morbid menstrual conditions” 
was inclusive and embraced every disturbance of 
menstruation other than amenorrhoea, dysjnenor- 
rhoea, menorrhagia, or metrorrhagia; that vicari 
ous menstruation is menstruation from somi place 
other than the natural place and w T ould be re¬ 
garded as morbid menstrual condition; tli^t pre- 
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coeious and tardy menstruations are also regarded 
as morbid menstrual conditions. (R. p. 63.) 

On behalf of the claimant the testimony of Davitt 
D. Chidester given at a former trial was read at 
this trial. 

Davitt D. Chidester, a former train dispatcher, 
was so successful as a business man that he aided 
his brother, the owner of the pill business, first in 
the sum of $40,000 to $50,000, then up to $125,000. 
The first-mentioned sum was given to his brother, 
not a physician, but a graduate of phannacy, who 
had taken him to Dr. Skilling, Dr. Holland, and 
Professor Sayre, to whom the formula of the pills 
had been shown. Thomas Chidester, the brother, 
gave Davitt certain medical books to read. While 
the authors, West, Hair, and Shoemaker, w’ere 
recognized by the Government experts as experts 
of high standing in their time, none of these wit¬ 
nesses agreed with the excerpts read to them by 
claimant’s counsel from the books. Of the three, 
Dr. Skilling, Dr. Holland, and Professor Sayre, 
only one was produced at the former trial, Dr. Hol¬ 
land, and he on behalf of the Government. He 
died between the two trials and his testimonv was 
read at this trial. Dr. Holland denied he had ever 
been consulted by either Thomas or Davitt Chides¬ 
ter, or both, as to the ingredients of the pills, and 
that he never knew the ingredients of the pills and 
never recommended a change in the formula as 
testified to by Davitt Chidester. Dr. Skilling, now 
deceased, another physician consulted, was so little 



thought of by the claimant that Dr. Skilling’s idea 
of an asthma vest to be worn next to the skii^ which 
he tried to have the Chichester Chemical Company 
put on the market, the Company never did any¬ 
thing about it. As to Professor Sayre, nt>w de¬ 
ceased, the only thing known of him was that he 
was a professor of the University of Pennsylvania 
at Philadelphia. 

While Parke Davis at one time manufactured 
the pills, this was done from the private fornjmla of 
the claimant. Some pharmaceutical houses jput up 
emmenagogue preparations for physicians and 
always set out the formulas. Such preparations 
are known as proprietary preparations in contrast 
with patent preparations in which the formulas 
are not set forth. Of the 275 testimonials sub¬ 
mitted, 30 of them either requested samples!of the 
Chichester products or inclosed fourteen cents post¬ 
age for a bonbon box with a plate-glass jnirror 
inside, or four cents postage for an encyclopedia 
with “Chic Helps and Hints.” 

ARGUMENT 

Assignments 16, 17,18, 22, and 26 

The real question involved in all of these assign¬ 
ments of error is that the Court below erred in ex- 
eluding from evidence certain letters written by 
Chidester to Charles H. Merillat, his attorney, 
which letters contained instructions from Chidester 
as to what he, Chidester, desired to have dbne in 
order that he might comply with the law. The rea- 
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son for the exclusion of these letters undoubtedly 
was that they were mere self-serving declarations 
of a party in his own behalf and, according to the 
well-known rule of law, were inadmissible. 

Before discussing applicable cases and analyzing 
the cases cited by appellants, I desire to lay before 
the Court the facts and circumstances under which 
the letters were written. 

On page 139 of the record we find the following: 

When the Food and Drugs Act of 1906 was 
passed witness submitted to Mr. Merillat all 
their printed matter and asked him to revise 
it to conform to the requirements of the act 
and to keep well within the law . (Italics 
ours.) 

At page 144 we read: 

Subsequently the statements were cut 
down bv Mr. Merillat. Mr. Merillat in- 
formed the Chichester Chemical Company 
of the amendment in 1912 to the Food and 
Drugs Act and also had a personal interview 
with witness after the amendment. (Wit¬ 
ness! Chidester). “I asked you to go care¬ 
fully over our printed matter and make it 
conform to the act as amended.” Later 
Merillat reported he “had gone over the 
printed matter and made it conform, in his 
judgment, to the act as amended.” 

Merillat stated he had submitted the 
printed matter to someone in the Depart¬ 
ment—Doctor Kebler witness thought. The 
changes made bv Merillat were carried out. 
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At pa ire 150 we read: 

The changes or correct ions suggested bv 

Jlerillat, tlie cutting* out of superlatives and 

so forth, were carried out in later editions, 

tliat is to saw in the booklet in evidence. 

%■ 

Tlie fact tliat the word “ail” was|not in 
the booklet in evidence showed that the book¬ 
let in the package of goods in suit had been 
corrected after the Supreme Court decision. 

The Court will note that the original liliel was 
tiled in this case on August 20, 1920 (R. p. p) and 

i 

that the letters which were excluded antedated the 
tiling of the suit. In other words, all the | letters 
were documents written bv a party who had ih mind 
at the time that there was a possibility tljiat his 
product would be brought into a Court of law at 
some time in the future and there the legality of 
tlie advertising litigated. 

The general rule, as laid down by Jones dn Evi¬ 
dence, Volume 2, Page 351, Paragraph) 235a 
is: 


It would be obviously unsafe if parties to 
litigation were, without restriction, allowed 
to support their claims by proving their own 
statements made out of Court. Such k prac¬ 
tice would be open not only to all thej objec¬ 
tions which exist against the admission of 
hearsay in general, but would also oijen the 
door to fraud and to the fabrication of 
testimony * * *. ! 

It is a general rule of broad application 
that the declarations of a party In his 

96604—30-2 
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own favor are not admissible in bis be¬ 
half. * * * 

Declarations of one accused of crime when 
such declarations form no part of the act are 
incompetent: so are letters written by a 
party asserting facts favorable to himself. 
(Italics ours.) 

Ln the case of Freeborn v. Smith , 09 Wall. 160- 
176. the Supreme Court of the United States said: 

The single bill of exceptions in the case is 
to the refusal of the Court to receive certain 
letters in evidence. The defendants were 
charged to have been partners of one George 
il. Shaw, or to have held themselves out to 
the public as such. This was the only issue 
in the case. To rebut the plaintiff’s proof, 
the defendants offered a correspondence be¬ 
tween themselves and some letters to them bv 
one Eaton, their agent. It is hard to perceive 
on what grounds the parties should give 
their, private conversations or correspond¬ 
ence with one another or their agent to estab- 

lish their own case, or show that thev had 

* 

not hold themselves out to the public as part¬ 
ners of the deceased. 

This Court, in the case of Samaha v. Mason, 27 
App. 1). C. 470-477. used the following language: 

Unsworn declarations made in his own in¬ 
terest by a party to a suit, before such suit is 
brought, and where he is called, sworn, and 
testities at the trial to the same effect as to 
an alleged fact, should rarely, if ever, be con¬ 
sidered admissible: and their exclusion is 
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not such an error as warrants a reversal of 
a verdict rendered against him. If his 
sworn statement is not believed bv the iurv, 
much less is his unsworn declaration worthy 
of credence. 

And so it should be remembered in this case, that 
the fact of Chidester submitting his booklets to 

~ l 

Merillat, for criticism and changes, was clearljv be¬ 
fore the jury in the testimony of Chidester t^ken 
at the first trial of this case. j 

Appellant lias cited and elaborately quoted from 
the case of Mutual Life Insurance Company v. \flill- 
mon, 145 U. S. 295, but the Supreme Court in! that 
case had before it the admissibility of letter^ not 

t/ 

written bv a partv to the cause at all, and, as 
quoted in appellants’ brief on page 30, that Court 
spoke of the letters as “letters written by liitn at 
the very time and under circumstances precluding a 
suspicion of misrepresentation." And in the case 
of Commonu'eaUh v. Trefethen, 157 Mass. 180, cited 
by the Supreme Court in the II illmon case , the Su¬ 
preme Judicial Court of Massachusetts had before 
it declarations made, not by a party to the base, 
and that Court made use of language similar t<j> the 
language of the Supreme Court in the Hilhnou case 
when it said: 

And the declaration, if made, was made 
under circumstances which exclude any sus¬ 
picion of an intention to make evidence jo be 
used at the trial. Commonwealth v. Trefc - 
then, 157 Mass. 180-194. 
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Finally, it should be noted that counsel for appel¬ 
lants vigorously contend the letters were admissible 

% 

for the purpose of showing good faith on the part 
of Chidester. 


As a matter of fact, there is considerable doubt 
whether tlie letters that Merillat wrote to Chidester 
were* even admissible because the subject matter 
thev were dealing with was not a question of hue . 
but the question of the fhrrajx utic efficacy of cer¬ 
tain /till s-^and how far Chidester could go in saying 
that they had certain therapeutic values. The ques¬ 
tion was <>ne that a man acting in good faith would 
submit to a physician and not to a iatvyer. The 
counsel for the appellee concedes that Mr. Merillat 
is a brilliant lawyer but Mr. Merillat himself does 
not even claim to be a physician. 


I Assignments of error II and III 

We will treat these assignments of error in the 
inverse order as has been done by counsel for the 
appellants. 

We concede that it never was the purpose of 
Section 8§2 of the Revised Statutes of the United 
States to be used as evidence of anv allegations of 
fact contained therein; the purpose of the statute 
being simply to obviate the necessity of producing 
in court the originals of any books, records, papers, 
or documents in any of the executive departments 
and simply making the copies properly certified 
admissible in evidence the same as if the copies 
were originals. 
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So that our reply to the criticism by counsel! for 
the appellants that it was error to admit su(fh a 
certificate in this case is as follows: 

1. The criticism is really directed against the fact 
that this certificate is too full, that the Secretary 
of Agriculture said too much when he stated thatj the 
copies of the formulas attached to the certificate 
were the only formulas in the Department submitted 
by the Chichester Chemical Company. When the 
head of any executive department certifies that 
copies of letters or other papers attached to his 
certificate are taken from copies of the originals on 
file in his Department it is, of course, presumed land 
assumed that there are no other letters or papers 
of similar character on file, so that the Secretary in 
this case is 
that he is f 

of the Department the only formulas submitted to 
the Department by the Chichester people; in other 
words, he is making clearer, more accurate, and 
definite the certificate filed in this case, so that there 
can be no question of the fact of his acting in good 
faith with the Court. j 

2. This certificate was used only for the purpose 
of identifying and certifying as to the formula^ on 
file in the Department of Agriculture. 

3. The recitals in the certificate were never re¬ 
garded as and were never used as evidence. 

4. The record shows that no argument was hver 
made by counsel based on the recitals bqing 
evidence. 


simply making more explicit the fact 
urnisliing to the Court under the Leal 
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5. The record shows clearly that prior to the time 
that this certificate was introduced in evidence, 
testimony had been adduced by the appellants that 
another formula had been submitted to the 
Department. 

6. If there was anything improper about the 
allegations in the certificate, or if counsel for the 
appellants desired to contradict the allegations 
contained therein, full opportunity was at his 

i 

disposal so to do. 

Answering assignment of error two, viz, the re¬ 
fusal of the Court to admit in evidence a receipt 
signed by Inspector Marks for the private formula 
book of T. E. Chidester, it is sufficient to sav that 
by reference had to the proffered receipt on page 
204 of the record it makes no mention of the fact 
as to whether there was contained in the private 

formula book anv formula for Chichester Diamond 

* 

Brand Pills and the Court’s attention is called to 
the following colloquy on page 204 of the record: 

Mr. Rover. I asked when the formula was 

turned over. I do not know whether that 

formula is in that book or not. 

The Court. Mr. Merillat might go back 

and testify whether it is or not. 

* 

Mr. Marshall. I do not think that Mr. 
Merillat knows anything about that part 
of it. 

Mr. Merillat. I was not present at the 
turning over. 

Mr. Marshall. Your Honor will remem¬ 
ber that Mr. Chidester had stated in his tes- 


timony that he turned over that book con¬ 
taining the formula to Mr. Marks. j 
Mr. Rover. I don’t understand. He feaid 
the book- 

i 

Mr. Merillat. Well, the formula—wheth¬ 
er he said book, I do not remember at ithis 
time, but there is the receipt of the Inspector 
and it is produced pursuant to the call by 
Mr. Rover. He asked for it and we pro¬ 
duced it. 

Mr. Rover. No; I didn’t ask for it. i 
The Court. I will exclude it. 

Unnumbered assignment of error appearing on pagje 42 

of the appellants’ brief 

This assignment seems to be twofold; first, Ihat 
the Court allowed the jury to speculate and Con¬ 
jecture as to whether the pills contained the ingre¬ 
dients which would be a remedy for morbid njien- 
strual conditions due to cancer, tuberculosis, | ab¬ 
sence of or malformations of feminine organs, lead 
poisoning, and syphillis. 


The jury had before it the testimony of all of the 
physicians to the effect that amenorrhea, etc., j are 
not diseases but symptoms of diseases; that amenor¬ 
rhea, etc., may be caused by cancer, tuberculosis, 
absence of or malformations of feminine orghns, 
etc., and that when they found symptoms of 
amenorrhea, etc., tliev would first ascertain what 

7 7 */ 


particular disease or diseases was causing I the 
amenorrhea; that a woman who was suffering from 


one of the morbid menstrual conditions onlv kpew 
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that her menstruation was irregular or painful 
and would not know that some disease was the 
cause of| it, and that what she should do would be 
to have the diseases treated and not attempt to take 
a pill which was a remedy for all sorts of morbid 
menstrual conditions. 

It was not left to the speculation or conjecture 
of the jury as to whether a woman reading one of 
the booklets would believe that the pills were a 
remedy for her trouble, no matter what the cause 
of it was; the jury had before it the fact that these 
booklets were intended to fall into the hands of 
women and to be read by women as has been stated, 
that the physicians testified that these morbid men¬ 
strual conditions could be caused bv a number of 

* 

different diseases. And so the jury with all of the 
foregoing facts before it was very properly told 
by the Court in its charge (R. p. 234) : 

You should also consider the reasonable 
meaning of this language and especially the 
meaning that naturally by use of it by the 
parties who the makers intended to use it 
could be affected by it and consider the 
meaning which the makers had in their 
minds when using this particular language. 

The second part of this unnumbered assignment 
of error, directed to the allegation of the absence 
of evidence showing fraudulent intent, may be dis¬ 
posed of by saying that the testimony of every liv¬ 
ing witness who was produced in Court by appel¬ 
lants and appellee agreed that in only a very small 
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percentage of cases would the pills be any good at 
all, and taking into consideration the testimony of 
all the physicians in the case together with the evi¬ 
dence of Chidester himself as to the type of people 
he consulted concerning the therapeutic value of 
these pills, a mere glance at the type of advertising 
used by the claimants appearing in the record fi|*om 
pages 72 to 78, both inclusive, it was purely a ques¬ 
tion of fact for the jury under the proper construc¬ 
tion of the Court to determine whether the adver¬ 
tising was both false and fraudulent, and the ver¬ 
dict of the jury will not, under well known priiici- 
ples of law, be disturbed. j 

It is, therefore, respectfully submitted thatj on 
the basis of the foregoing the judgment of the lo'iver 
court be affirmed. 

Leo A. Rover, j 

United Stales Attorney, 

Neil Burkixshaw, 

Assistant United States Attorney, 
William A. Gallagher, | 

Assistant United States Attorney, 

Attorneys for Appellee. 

John B. O’Donnell, 

A ssistan t Solicito r, 

Department of Agriculture, j 

Of Counsel. 
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